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CURRENT TOPICS. 








Tue conflict of judicial opinion in regard to 


_ marriages between the white and black races 


in Texas, which has been frequently referred 
to in this journal (see 4 Cent. L. J. 588, 5 
Cent. L. J. 2, 149), may be said to have ended 
by the decision of the court of appeals of that 
state, in the case of Frasher v. State, 1 Tex. 
L. J. 132. The following propositions were 
declared by the court: 1. The statute of 
Texas, passed in 1859, making it a felony for 
a white person to marry a negro, is a valid ex- 
isting law, and is not in violation of the four- 
teenth and fifteenth amendments of the Con- 
stitution of the United States, or the first sec- 
tion of the civil rights bill. 2. Congress does 
not possess the power, under the Federal Con- 
stitution, to pass a law regulating and control- 
ling the institution of marriage in the several 
states of the Union. 3. Marriage is not a 
contract protected by the Constitution of the 
United States, or within the meaning of the 
civil rights bill. It is a civil status, left to the 
discretion of the states, under their general 
power to regulate their domestic affairs. The 
rights, obligations and duties arising from it 
are not left to be regulated by the agreement 
of the parties, but are matters of municipal 
regulation, over which the parties have no con- 
trol. 4. The objection that the statute fixes a 
penalty upon the white person alone, and none 
upon the negro, should be addressed to the 
legislature, and not to the judicial branch of 
the government. 





_AvDeEctsion of much importance on the law of 
the domicil as affecting contracts of marriage 
has been announced by the English Court of 
Appeal, in Sottomayor v. De Barros. The case 
arose on a petition to declare the marriage of 
petitioner with the respondent void. The peti- 
tioner and respondent, Portuguese subjects 
and first cousins, went with their parents to 
reside in England, in 1858. In 1866, they 
went through the civil form of marriage before 
the register of the district of the city of Lon- 
don. They were both infants at the time of 
the ceremony, and they went through the form 
at the earnest solicitation of their parents, for 
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the purpose of protecting some property in 
Portugal. The marriage was never consum- 
mated. In 1873 they returned to Portugal, 
and continued to reside there. By the law of 
Portugal the marriage was invalid, first cousins 
being within the prohibited degrees of consan- 
guinity. The wife brought a suit in the En- 
glish court, praying for a decree of nullity, on 
the ground that the marriage was void by the 
law of Portugal. On the hearing, Sir R. J. 
Phillimore held that the lex loci contractus must 
prevail, and that, as by the law of England 
the marriage was good and binding, the court 
was bound to uphold it. The petitioner ap- 
pealed, and the Court of Appeal has reversed 
this decision, holding that the petitioner and 
respondent, as domiciled Portuguese subjects, 
carried with them to England the incapacity to 
contract marriage with one another inflicted 
on them by the law of Portugal; that the En- 
glish court was bound to récognize this inca- 
pacity, and that a decree of nullity should be 
granted. 


In Doyle v. Harris, recently decided by the 
Supreme Court of Rhode Island, where a con- 
tract for the sale of land provided for the pay- 
ment of the ‘‘ balance of the purchase-money’’ 
at a time certain, and the court, from evidence 
which was conflicting, found that the time had 
been extended by agreement to a day certain, 
and the vendee did not then pay, nor did he 
claim that he had ever tendered the price and 
demanded a deed, the court dismissed the 
vendee’s bill for specific performance. Potter, 
J.,in delivering the opinion of the court, after 
intimating that in this country the tender of a 
deed by the vendee is unnecessary in order to 
put the vendor in default, said: ‘‘At law the 
vendee suing must show either a strict per- 
formance on his part, or a tender and refusal. 
And in equity the party suing is not discharged 
from performance any more than at law, ex- 
cept in cases of accident or mistake on his 
part, or laches or default on the other side. 
He must show that he has not been in default 
himself. Walker v. Jeffreys, 1 Hare, 341, 
348, 352; Voorhees v. De Meyer, 2 Barb. 
S. C. 37. Equity excuses actual performance 
in some cases where it would have been of no 
avail, as where a tender would have been re- 
fused. Fry on Specific Performance, § 619; 
Hunter v. Daniel, 4 Hare, 420, 433. So in 
cases of accident or mistake, or justifiable ex- 
cuse, where the other party suffers no injury. 
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Longworth v. Taylor, 1 McLean, 395, 400, 
402. He must perform or show a readiness 
to perform, or some default of the other party 
which excuses. him. McNeil v. Magee, 5 
Mason, 244, 256; Fry on Specific Perform- 
ance, § 608; 2 Eq. Ca. Abr. 33; Wood v. 
v. Perry, 1 Barb. S. C. 114, 131. And the 
defendant’s negligence can not excuse the 
complainant. Fry on Specific Performance, § 
608. And if the court finds that there was a 
sufficient excuse ; that the condition of the par- 
ties and the value of the property remains un- 
changed, and the same justice can be done, it 
will grant relief. Longworth v. Taylor, 1 
McLean, 305, 400, 402; opinion of Story, J., 
in Taylor v. Longworth et al., 14 Pet. 172; 
Doleret v. Rothschild, 1 Sim. & Stu. 590; 
Crofton v. Ormsby, 2 Sch. & Lef. 583, 603; 
Benedict v. Lynch, 1 Johns. Ch. 370; Scott 
v. Fields et al., 7 Ohio, 2d part, 90, and cases 
there cited.’’ 


Tue Supreme Court of Pennsylvania in 
Myers v. Vanderbilt, 34 Leg. Int. 455, has just 
decided a point of some interest on the law of 
wills. Under a statute of that state declaring 
that ‘‘ every will shall be in writing’’ it holds 
that a will written and signed in lead pencil is 
valid. The statute, said the court, did not 
indicate the material on which it shall be writ- 
ten, nor the instrument or materials with 
which it shall be impressed. In Blackstone’s 
Com.,book 11, p. 297, itis said: ‘‘A deed must 
be written, or, I presume, printed, for it may 
be in any character or any language; but it 
must be upon paper or parchment. For if it 
be written upon stone, board, linen, leather, 
or the like, it is no deed.’’ Blackstone does 
not prescribe whether the writing shall be in 
ink or in pencil. He stops with declaring the 
substances on which it shall be made. Writ- 
ing is the expression of ideas by visible letters. 
It may be on paper, wood, stone or other ma- 
terials. The ten commandments were written 
with the finger of God on tables of stone: Ex- 
odus xxxi, 18. The general rule, undoubtedly 
is, that whenever a statute or usage requires a 
writing, it must be made on paper or parch- 
ment; but itis not essentially necessary that 
it be inink. It may be in pencil. This view 
is sustained by numerous authorities, as ap- 
plied to contracts generally. Chitty on Cont. 
72; Jeffery v. Walton, 2 Eng. C. L. R. 385; 
Geary v. Physic, 11 id. 214; Merritt v. Clason, 
12 Johns. 102; Clason v. Bailey, 14 id. 484. 





The same rule applies to promissory notes. 
Byles on Bills, 134; Story on Promissory 
Notes, § 11; Geary v. Physic, supra; Closson 
v. Stearns, 4 Vt. 11; Partridge v. Davis, 20 
id. 499; Brown v. Butchers and Drovers 
Bank, 6 Hill, 443. So a book account made 
in pencil was held admissible in evidence as a 
book of original entries. Hill v. Scott, 2 Jones, 
169. In 1 Redfield on Wills, § 17, pl. 2, it is 
said: ‘*The English statute of frauds ex- 
pressly required a will of lands to be in writing. 
But it has been held that a will written in pen- 
cil instead of ink would be good.’’ Citing 
In re Dyer, 1 Hag. Ec. 219. That a will 
written in pencil may be valid was also ruled in 
Rhymes v. Clarkson, 1 Phil. R. 1; 2 id. 173. 
In Main et al v. Ryder, 34 Leg. Int. 372, 
speaking of the signature of a testator, it was 
said that the manifest object of the act is to 
permit a will to be signed as any other written 
instrument may be signed. The court con- 
sidered the authorities to establish that a valid 
will may be drawn with the same materials 
that will suffice for the drawing of any writ- 
ten contract. As was well said by Mr. Jus- 
tice Coulter, in Hill v. Scott, supra, they 
abundantly prove that a writing in pencil is 
equivalent and tantamount to a writing in 
ink. The validity of a will written or signed 
with a lead pencil was referred to, but left un- 
decided, in Patterson v. English, 21 P. F. 
Smith, 454, but the opinion of Mr. Justice 
Williams contains a strong declaration against 
the propriety of writing or signing in that 
manner. The reason given against it, is the 
facility with which the writing may be altered 
or effaced. Mercur J.: ‘‘ There is force in this 
suggestion. No prudent scrivener will write 
a will in pencil, unless under extreme cir- 
cumstances. Whenever so written, any ap- 
pearance of alteration should be carefully 
scrutinized. Yet inasmuch as the statute is 
silent on the question, we can not say the 
mere fact that it was written or signed in 
pencil, thereby makes it invalid, It is ney- 
ertheless a writing, known and acknowledg- 
ed as such by the authorities, and fulfills the 
requirement of the statute.’’ 


_ 
—_ 











ULTRA VIRES. 

In a recent case in the House of Lords, 
Riche v. Ashbury Rwy. Carriage Co., L. R®., 7 
Eng. and Ir. App. 653, Lord Cairns began 
his opinion by saying: ‘‘ The history and pro- 
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gress of the action out of which the present 
appeal arises, is not, I must say, creditable to 
our legal proceedings. There was not in the 
case any fact in dispute; and the only ques- 


tions which arose were questions of law, or | 


questions, perhaps, as to the proper inferences 
to be drawn from facts as to which there was 
no dispute. The litigation appears to have 
been active and continuing, yet seven years 
have been consumed, and the result of all, up 
to the present time, is this, that in the Court of 
Exchequer, two out of the three judges were of 
the opinion that the plaintiff should have judg- 
ment; and when the case came before the Ex- 
chequer Chamber, it was heard before six 
judges, three of whom were of opinion that 
the plaintiff was entitled to judgment, the other 
three thinking that the defendant was entitled 
to judgment.’’ The only doctrine of law in- 
volved in the case was that of ultra vires, and 
there is probably none more difficult of appli- 
cation to the decision of cases, or more uncer- 
tain and undefined. The phrase ultra vires, is 
used in the law in at least two different senses, 
as applied to two entirely distinct kinds of 
acts. One embraces the acts of the directors 
of joint stock companies, who are the agents of 
the shareholders, wltra the deed of settlement. 
Properly, these are only acts of agents in ex- 
cess of their powers as such, and it only leads 
to confusion to call them ‘acts ultra vires.’’ 
The deed of settlement is a publicly recorded 
contract between the shareholders and direc- 
tors, and every one dealing with the company 
is bound to take notice of its terms. If the 
directors make a contract beyond their powers 
as conferred by the deed of settlement, all the 
shareholders, or any one of them, may refuse 
to be bound by it. However, they may assent 
to it, or ratify it after execution, or by their 
acts estop themselves from objecting, and in 
such case it is binding on them. But there is 
here no question of ultra vires as between the 
company and the public ; the question is always 
of ultra vires as between the directors and 
shareholders. Questions of ultra vires, in this 
sense, are mere questions of agency, and are 
therefore governed by old and well-settled 
rules of law. 

The other sense of the phrase applies to acts 
of a corporation, which it is, regardless of any 
question of assent or dissent of its members, 
forbidden or not authorized to do, and it is in 
this sense only that the expression ultra vires 





is properly used. Thus understood, the doc- 
trine of ultra vires is of very modern date, and 
entirely the creation of the courts. There is 
no such thing as ultra vires in the case of a 
common law corporation (Case of Sutton’s 
Hospital, 10 Coke, 30 C.), and itis not enacted 
in any statute. It affords, perhaps, the most 
remarkable instance in the history of English 
jurisprudence of the making of law by the 
judges; and having once been created, it is 
now probably saddled onto the backs of the 
courts, like Sinbad’s Old Man of the Sea, not 
to be shaken off. 

The doctrine was announced from the bench 
in America much sooner than in England, and 
the view of it taken here was at first adopted 
there. As first announced, it was drawn from 
the artificial nature of corporations, being based 
upon the supposed axiom, that, as a corpora- 
tion is an artificial creature of the law, it has 
no existence except for the purposes for which 
it was created. Hence, an act by the direc- 
tors of a corporation, though done with the con- 
sent of all the stockholders, if not within the 
purposes for which it was created, was held to 
be not the act of the corporation, and there- 
fore not binding on it. Head vy. Providence 
Ins. Co., 2 Cranch, 150; People v. Utica Ins. 
Co., 15 Johns, 358; N. Y. Fire Ins. Co. v. 
Sturges, 2 Cowen, 664; Bank of U. S. v. Dan- 
dridge, 12 Wheaton, 64; Dartmouth College 
v. Woodward, 4 Wheaton, 518. This conclu- 
sion is inevitable from the premise ; but is not 
the view of the nature of a corporation implied 
in that premise fallacious? It savors much of 
metaphysics, and of that kind of logic for 
which the schoolmen of the middle ages were 
famed, in which indeed it seems to be founded. 
Thus, about the earliest use of the phrase ultra 
vires occurs in Lord Kame’s Principles of 
Equity, 3d Ed., p. 309, where it is said, ‘A 
principle in logics, that will without power can 
not produce any effect, is applicable to matters 
of law, and is thus expressed, that a deed ultra 
vires is null and void.’’ Take, again, the lan- 
guage of Marshall, C. J., in Bank of U. S. v. 
Dandridge, 12 Wheat., at p. 92, where, speak- 
ing of corporations, he says: ‘‘ Can such a be- 
ing speak, or act otherwise than in writing? 
Being destitute of the natural organs of man, 
being distinct from all its members, can it 
communicate its resolution, or declare its will 
without the aid of some adequate substitute 
for those organs?’’ Or that of Ranney, J., in 
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Strauss v. Eagle Ins. Co., 5 Ohio St. 60, 
where, in the execution of an unauthorized 
contract, the corporation had taken, by endorse- 
ment from the other party to the contract, the 
promissory note of a third person, against 
whom it was then trying to enforce it. He 
says, in delivering the opinion of the court 
against the claim of the corporation, at p. 64: 
‘Tf a fair construction of its charter does not 
confer the power, it is incompetent to become 
a party to the contract of indorsement, and 
without capacity to take or hold title. As well 
might a dead man, by the mere act of the in- 
dorser, be invested with the legal interest, as 
a corporation, which only lives for the purposes 
and objects intended by the legislature. Be- 
yond these limits it has no existence, and its 
acts are neither more nor less than a mere 
nullity.’’ 

It is true that a corporation is a creature of 
the law; but so, too, are all legalrights and 
duties creatures of the law; and when the law 
creates a corporation, an artificial being, why 
should it not, so far as its nature permits, be 
capable of enjoying, and being affected by, all 
the rights and duties which have been previously 
created by the law? Why assume the necessity 
of an other special creation of rights and duties 
for the corporation, supplementary to the crea- 
tion of the corporation, and of rights and duties 
in general? 

Certain contracts, like that of marriage, for 
instance, a corporation is, in the nature of 
things, incapable of entering into ; and it is not 
clear why the test of the capacity of a corpora- 
tion, after it has once been created, to enter 
into a given contract, should ever be any other 
than its capacity in the nature of things, with- 
out reference to the manner of its creation. 
This was certainly the doctrine of the common 
law, as shown by the Case of Sutton’s Hos- 
pital, 10 Coke, 1, a case which the courts had 
entirely lost sight of during the years they 
were creating the law of ultra vires, and which, 
with but a single exception, was not mentioned 
in any case until recently re-discovered by 
Blackburn. 

It was therein resolved, 10 Coke, 30 B., that 
‘*when a corporation is duly created, all other in- 
cidents are tacite annexed, and therefore divers 
clauses subsequent in the charter are not of 
necessity, but only declaratory, and might well 
have been left out. As by the same authority, 
ability and capacity to purchase ; but a clause 





is added that they may alien, etc., and it need 
not, for it is incident. To sue and be sued, 
implead and be impleaded, to have a seal, etc., 
that is also declaratory, for when they are in- 
corporated they may make or use what seal 
they will. To restrain them from aliening or 
demising but ina certain form, that is an 
ordinance testifying the King’s desire, but it is 
but a precept, and doth not bind in law.’’ 

‘** This,’’ says Blackburn, J., in Riche v. Ash- 
bury Rwy. Car. Co., L. R. 9 Ex. 263, ‘* seems 
to me an express authority that, at common 
law, it is an incident to a corporation to use its 
common seal for the purpose of binding itself 
to anything to which a natural person could 
bind himself, and to deal with its property as 
a natural person might deal with his own. 
And further, that an attempt to forbid this, on 
the part of the King, even by express negative 
words, does not bind at law. Nor amI aware 
of any authority in conflict with this case.’’ 

It is true that all modern corporations are 
created by statute, and that in this country 
they can only be created in that way. U.S. 
T. Co. v. Brady, 20 Barb. 119; Penn. R. R. 
Co. v. Commissioners, 21 Penn. St. 9; Frank- 
lin Bridge Co. v. Wood, 14 Ga. 80; but a 
statutory, and a common law, corporation are 
both equally artificial beings, alike creatures 
of the law, and any limitations of their ca- 
pacity, inherent in their nature as such artificial 
creatures, inhere equally in both. So that if 
a common-law corporation, created for certain 
purposes, is not, by reason of its being an ar- 
tificial being, non-existent as to its contracts 
made for another purpose, it is clear that a 
statutory corporation ought not to be; and it 
becomes evident that the theory of ultra vires, 
based on the want of power incident to the 
mode of creation of corporations, besides be- 
ing founded in unnecessary metaphysical dis- 
tinctions, is in conflict with the common law. 
The theory, as might be expected in the rapid 
multiplication of corporations in the last forty 
years, has not been logically adhered to. 
Thus, it soon became evident that it was nec- 
essary that corporations should be held lia- 
ble for their torts, and that such is now the law 
is too well settled to require any citation of au- 
thorities. But if a corporation, because it is an 
artificial being, has no existence, save for the 
purposes for which it was created, then, since no 
corporation was ever created for the purpose of 
committing a tort, it can not, any more than 
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‘¢a dead man,’’ commit one. Again, it is now 
settled, both at law and in equity, that a con- 
tract of a corporation, apparently within the 
scope of its powers, though actually beyond 


them, is binding on it. Royal Brit. Bank v. 
Turquand, 6 E. & B. 327; Re Athaneum L. 
Ins. Co., 4K. & J. 549. But if a corporation 
has only such powers as are expressly confer- 
red on it by its charter, and is ‘‘ non-existent ”’ 
for all other purposes, it can not increase them 
by seeming to have greater. Using the same 
kind of logic that underlies the theory itself, it 
might even be said that a corporation can not 
seem to have greater powers than it actually 
possesses, since the power of so seeming is not 
expressly conferred upon it. The only in- 
stance in our law, outside of corporations, 
where we find a physical capacity, combined 
with an absolute legal incapacity, to contract, is 
in the case of a married woman; and it is un- 
deniably the law that the contract of a woman 
‘actually covert is absolutely void and not 
binding on her, though she be apparently sole, 
and even though she assert herself to be a 
JSeme sole, and the contract is made on the faith 
of that statement and her apparent discov- 
erture. 

Besides the theory of wltra vires, based on 
the limited capacities of corporations, there is 
a more modern one which rests the doctrine 
on illegality. Att’y-Gen. v. G. N. Rwy. Co., 
6 Jur. N. S., 1006; McGregor v. D. & D. 
Rwy., 18 Q. B. 618; Taylor v. C. & M. Rwy. 
Co., L. R. 2 Ex. 356. It is thus stated by 
Blackburn, J., in Riche v. Ashbury Rwy. Car. 
Co., L. R. 9 Exch. 244, at p 262: ‘*I-do not 
entertain any doubt that, if on the true con- 
struction of any statute creating a corporation, 
it appears to be the intention of the legislature, 
express or implied, that the corporation shall 
not enter into a particular contract, every 
court, whether of law or equity, is bound to 
treat a contract entered into, contrary to the 
enactment, as illegal, and, therefore, wholly 
void, and to hold that a contract wholly void 
can not be ratified.’’ The test, then, always is, 
not, did the legislature expressly enable the 
corporation to make the particular contract, 
but has it prohibited it, and every act not 
prohibited by the statute stands. 

This view of ultra vires is not open to the 
same objections as the earlier one, and does 
not, like it, compel courts, in adjudicating 
upon contracts of corporations, to choose be- 











tween injustice and an abandonment of prin- 
ciple. Unlike the other, the theory of ultra 
vires, which rests it on statutory illegality, is 
consistent with the rule that corporations are 
liable for their torts, and for contracts ap- 
parently within the purpose of their creation, 
unless impliedly or expressly prohibited by 
the charter; in which case, as the prohibition 
is by statute, all men are put upon notice and 
act at their peril. 

Under the earlier view, the contracts of.a 
corporation in excess of expressly delegated 
power, must, like those of a married woman, 
be held absolutely void, whether executed or 
executory. On principle there can not, in 
the one case more than in the other, be an 
estoppel to set up the legal incapacity. Under 
the later view, since statutory illegality and 
common law illegality equally affect any con- 
tract into the consideration of which they have 
entered (White v. Bass, 3 Cush. 494; Me- 
Gregor v. D. & D. Rwy., 18 Q. B. 618; Au- 
bert v. Maze, 2 B. & P. 374; Collins v. Blan- 
tern, 2 Wils. 351) the question depends on the 
application of the rule, in pari delicto potior 
est conditio defendentis. When a corporation 
makes a prohibited contract, if it has been 
fully executed, the courts will refuse to dis- 
turb it. While executory on both sides, it is 
binding on neither; and if executed on either 
side the courts will refuse to lend any aid to 
the enforcement of performance by the other; 
subject, however, to this just exception, which 
can have no place under the older theory, that, 
if the charter clearly intended the contract to 
be illegal as to the corporation only, and not 
as to the other party, it may be enforced 
against, though not by the corporation. 
Oneida Bank v. Ontario Bank, 21 N. Y. 490; 
Tracy v. Talmage, 14 N. Y. 162. The doe- 
trine of Blackburn, then, which seems now to 
be the prevailing one in England, has this to 
recommend it over the older theory of ultra 
vires: that it isin harmony with the common 
law, while the other is not; that, resting upon 
statutory illegality, it can be applied according - 
to the old and well-settled rules of law, while 
the other, resting on mere metaphysical con- 
ceptions, can not; that its source is the legis- 
lative will, as expressed in the statute creating 
the corporation, while the source of the other 
is the will of the court. G. H. W. 


OO 
WANTED.—A judge who, though well able to express his 
own judgment, has the courage frequently to “ concur.” 
[Solicitor’s Journal. : 
: 
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‘NUISANCE—BAWDY-HOUSE—DAMAGES. 


GIVENS v. VAN STUDDIFORD. 
St. Louis Court of Appeals— November, 1877. 





‘ Hon. EDWARD A. LEwISs, Chief Justice. 
‘ Ro 
“ Caan 4. + So =~ ypanamad } Associate Justices. 
. 8. N, 


A PERSON renting a house to be used as a bawdy- 
house, or who knowingly allows it to be so used, is 
liable, .at the suit of an adjoining owner, for the special 
damage caused by the depreciation in value of his 
property from the existence of a nuisance, over and 
above the wrong and injury done to the general public. 


APPEAL from the Circuit Court of St. Louis 
County. 

W. G. Rainey, for appellant; Slayback & Haeuss- 
ter, for respondent. 

BAKEWELL, J., delivered the opinion of the 
court: 

This is an action of damages against defendant 
for permitting a nuisance to be established and 
maintained on the premises of defendant adjoin- 
ing those of plaintiff, by which the value of 
plaintiff's property, consisting of a valuable resi- 
dence, was permanently injured, and the rents 
which would otherwise have been received from 
the same were lost. The particnlar nuisance com- 
plained of is, that the house of defendant was oc- 
cupled by prostitutes who conducted themselves 
in an indecent manner in the house, in full view of 
the neighborhood. The damages are laid at $235,- 


The answer is a general denial. There was a 
verdict found, judgment for defendant, and plaint- 
iff appealed. 

- The testimony of plaintiff's witnesses was to the 
effect that plaintiff purchased, in 1867, a house on 
Walnut street, near Sixth street, in St. Louis; that 
defendant owned a house on Sixth street immedi- 
ately adjoining; that defendant’s house was rented 
to prostitutes in 1872; that plaintiff's tenants com- 
plained of the nuisance, and plaintiff notified de- 
fendant of the nuisance, and asked him to abate 
it, which was not done; that the women in de- 
fendant’s house indecently exposed themselves at 
the windows; that since 1872 the house could be 
rented to no decent family; that since the date of 
the commencement of the nuisance the neighbor- 
hood is of bad fame, and many houses of the 
neighborhood are occupied by prostitutes; that 
the value of plaintiff's property has depreciated 
from the character of the neighborhood, and 
from the general depreciation in the value of real 
estate throughout the city since the commercial 
panic of 1873. One witness, a real estate agent, 
swore that the defendant’s house was the first 
property in the neighborhood rented to prostitutes. 
It appeared that plaintiff bought the house in 1867 
for $29,000 at a trustee’s sale, and that he leased 
it to a railroad company for five years, the term 
expiring June, 1873, a month after which they 
moved out. After that, it was vacant for a year; 
was then rented eighteen months at about 
$2,000, and has since been vacant, except that 
plaintiff occupied a room there, because he could 





not rent it to any decent tenant. On the 4th of 
December, 1875, it was sold for $20,000, under a 
mortgage given by plaintiff for that amount, and 
at the date of the trial was held by plaintiff as 
lessee for a term of six months, at a monthly rent 
of $150, with the privilege of purchasing at the 
expiration of the term, for $24,657 and interest. 
The rental value of the property at the date of 
the trial was $1,800 a year. 

The defendant introduced no testimony. At the 
close of plaintiff's case, defendant asked an in- 
struction in the nature of a demurrer to the evi- 
dence, which was refused, and this action of the 
court was assigned for error. 

We do not think that the trial-court erred in re- 
fusing to take the case from the jury. There was 
evidence tending to show a nuisance erected on the 
premises of defendant immediately adjoining and 
in full view of the house owned by plaintiff; that 
the defendant had notice of its existence, and had 
failed to remove the same, and that it occasioned 
special damage to plaintiff. It is true, that the 
evidence tended to show that the depreciation in 
plaintiff's property was attributable, in fact, 
to other causes, such as general depreciation in 
value, for which plaintiff was in nowise respon- 
sible. It was, however, for the jury to determine 
from the evidence, under proper directions from 
the court, what special damaye, if any, was caused 
to plaintiff by the nuisance of which he complains. 
It is claimed by counsel for defendant that the in- 
jury so far arose from the negligence of plaintiff 
himself, that he might by ordinary care and exer- 
tion have avoided the injury. That would be a 
good defense, if shown; but it was for defendant 
to show it. It does not appear from anything in 
the testimony introduced by plaintiff. 

At the instance of plaintiff, the court gave in- 
structions to the effect that the keeping of a bawdy- 
house is a nuisance for which damages may be 
recovered by one suffering a private injury there- 
from; that these damages may be recovered from 
the landlord who rents his property for such a pur- 
pose, or knowingly allows it to be used; that the 
fact that other houses in the neighborhood were 
used for the same purpose, does not justify defend- 
ant in renting his house for purposes of prostitu- 
tion; that, if defendant allowed his house to be so 
used, he is liable to plaintiff for all damages caused 
to plaintiff's property by that circumstance; that 
the measure of damages is the difference between 
the value of plaintiffs property, if defendant’s 
property had not been used as a house of ill-fame, 
and the value of plaintiff's property as depreciated 
by such use of defendant’s house; and that, in as- 
certaining that fact and assessing damages, the 
circumstances which might show a depreciation 
in value should be considered. 

At the instance of defendant, the court instructed 
the jury: Ist. Thatif the plaintiffs interest in the 
property was worthless, at the time of bringing 
suit, they should find for the defendant, unless 
such condition of the property was in some degree 
brought about by the acts of the defendant. 2d. 
That plaintiff could not recover unless defendant 
either rented his house for a bawdy-house or knew 
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it was so used, and consented to such acts of his 
tenant as made the premises a nuisance. 3d. That 
to recover, plaintiff must prove that defendant’s 
house was used as a bawdy-house with defendant’s 
knowledge, and that plaintiff was injured by the 
nuisance on defendant’s premises, and not by the 
fact that other houses in the neighborhood were 
used in like manner; and that plaintiff could re- 
cover in this suit only for such damages as were 
caused alone by the nuisance on defendant’s prem- 
ises. 4th. That if during the time plaintiff and 
defendant owned adjoining property, the neigh- 
borhood was bad, and defendant did not know- 
ingly rent his house for, or permit it to be used as 
a bawdy-house, and neither house could be rented 
advantageously except to bawds, and any loss 
to plaintiff was caused by the general decline 
in the value of property, or by the character of the 
neighborhood, and not by the mere fact of the im- 


proper act of defendant’s tenant, then plaintiff 


can not recover. 

Instructions as to measure of damages, asked by 
plaintiff, were refused. It is not necessary to set 
thém out for the purposes of this opinion. 

A bawdy-house is a nuisance per se, and a proper 
subject for public prosecution wherever situated. 
It may also become a private nuisance; and what- 
ever may have been formerly held as to no private 
action lying for a public nuisance, it is now well 
settled that such an action may lie; and it is un- 
questionable that, if a brothel is kept adjoining 
the tenement of another, by reason of which his 
tenants leave and his property is depreciated in 
value, he may maintain an action for the special 
damage that is sustained by him over and above 
the wrong and injury done to the general public. 
Hamilton v. Whitridge, 12 Mo. 128. 

In such a case, a fair means of arriving at the 
actual damages would be to ascertain the loss of 
rent and depreciation of the value of the prop- 
erty caused by the nuisance. That is, how much 
less the property would sell for on account of the 
existence of the nuisance, and what rent has been 
lost from the same cause. But, in ascertaining 
these facts, all circumstances that would show a 
depreciation in value should be considered. I. C. 
R. R. Co. v. Grabill, 50 Ul. And the damages re- 
covered must be the actual depreciation shown to 
be caused by the existence of the nuisance. 
Where property is changing its character, and 
what has been a good resident neighborhood has 
been invaded by business establishments which 
destroy its quiet, it is a matter of common obser- 
vation that it passes through a period in which it 
is neither good for business of the better class, 
nor for residences; and drinking saloons, or other 
establishments more or less objectionable or dis- 
reputable, settle down, for a time, in what were 
once the residences of wealthy citizens. When a 
bawdy-house is opened in such a neighborhood, 
it may be very difficult to say how much any de- 
preciation of value is attributable to that fact 
alone. But if it be shown that, after the defend- 
ant’s house was occupied as a bawdy-house, other 
disreputable houses of the same character sprung 
up in the neighborhood, the mere fact that it may 
be impossible to say how much of the damages 











are occasioned by the nuisance in defendant's 
premises, and how much by the other brothels, 
will be no bar to a recovery. For if it is impossi- 
ble to separate the damages caused by others 
from those caused by defendant, he is liable for 
all such damages, if the natural and probable 
consequence of his illegal act was to cause the 
injury complained of. The fact that another per- 
son contributed, either before defendant's inter- 
position or concurrently with it, in producing such 
damages, is no defense. Whart. Neg., § 144. So, 
in a recent case in Ohio, Boyd v. Watt, 27 Ohio 
State, 3 Cent. L. J. 756, where, under a statute of 
that state, one was sued for damages for selling 
liquor to another, whereby he became an habitual 
drunkard, it was held that it was no defense that 
others had sold the deceased liquor too: and it 
was further held, that any one who contributed to 
the result by illegal sales to the deceased might be 
he!d liable for the whole damages, where the dam- 
ages could not be separated. ‘If the defend- 
ant,’? say the court, “is using the means caleu- 
lated to produce the injury, the law presumes he 
intended to produce it; if others, with or without 
concert, were concurrently co-operating with 
him, using like means, they are acting under the 
same common design; and if injury resulted, 
each is liable, though each were acting without 
the knowledge of what the other was doing. 
Such is the uniform rule in this class of cases.” 

It is manifest from what has been said, that 
this case was given to the jury on a totally wrong 
theory of the law, and that the 2d, 3d and 4th in- 
structions for defendant should have been re- 
fused. These instructions are further objection- 
able, because they tell the jury that defendant is 
not liable for a nuisance created and maintained 
solely by his tenants, without his knowledge or 
consent, and in this respect are not warranted by 
the evidence. Plaintiff swore he told defendant 
of the existence of the nuisance in 1872, and his 
testimony in this respect is not contradicted. 

The judgment of the circuit court is reversed, 
and the cause remanded. All the judges concur. 

~—_ 


PRACTICE IN FEDERAL COURTS. 
SAGE vy. TAUSZKY. 


United States Circuit Court, Southern District of 
Ohio—December, 1877. 


Before Hon. P. D. SWING, District Judge. 


THE Act of Congress of June, 1872 section 914, 

J. S. Rev. Stat., which requires that the practice, 
pleadings, and forms and modes of proceeding in civil 
causes, other than equity and admirality causes, in the 
circuit and district courts of the United States, shal? 
conform, as nearly as may be, to the practice, plead- 
ings, forms and modes of proceeding existing at the 
time in like causes in the courts of record of the state 
within which such circuit or district courts are held, 
has no application to the manner of taking depositions 
to be used in the federal courts. The requirements 
which must be followed in taking depositions to be 
used as evidence in the federal courts are prescribed 
by §§ 863, 864 and 865, U. S. Rev. Stat., which have not 
been repealed by § 914. 
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The case came on to be heard on motion of coun- 
sel for plaintiff, to suppress the depositions of Op- 
penheimer e¢ al., taken on behalf of defendant in 
Chicago, [ll. The grounds of the motion were as 
follows: 1st. The notice to take said depositions 
does not state the names of the witnesses whose 
depositions were to be taken thereunder. 2d. It 
doves not state any reason for taking the deposi- 
tion of any witness. 3d. The officer who took 
said deposition does not in his certificate state any 
reason for taking the deposition of any witness. 
4th. The deposition of said Oppenheimer was not 
taken on the day named in said notice. 5th. It 
nowhere appears that said Oppenheimer was not, 
and is not, now, a resident of Cincinnati, or does 
not live within a hundred miles thereof. 


Wilby & Wald, for the motion; EZ. G@. Hewitt, 
contra. 


SWING, J.: 


These depositions were taken in Chicago, more 
than one hundred miles from the place of trial, in 
conformity with the Ohio practice. The notice 
was that. on Monday, the 27th day of August, 
1877, the defendant would take the depositions of 
sundry witnesses, etc. The deposition shows that 
on that day a witness, who knew nothing of the 
case, was called, and this was repeated for four 
days, until on the fifth day the material witness 
was called. There was no cross-examination, and 
no counsel for plaintiff was present when the ex- 
amination was had. The question arising here 
involves the construction of §§ 863, 864, 865 and 
914 of the Revised Statutes of the United States. 
It is admitted that the depositions are not taken 
im conformity with the requirements of the fed- 
eral statutes on that subject, and are in conform- 
ity with the law of Ohio. If we are to be gov- 
erned by §§ 863, 864 and 865, the depositions must 
be suppressed; if we are to be governed by § 914 
alone, it is claimed the motion must be overruled. 

Prior to the act of June Ist, 1872, the laws of 
Congress regulating the taking of depositions, 
§§ 863, 864 and 865, provided that the testimony of 
any witness might be taken in any civil cause de- 
pending in a district or circuit court, by deposi- 
tion de bene esse, when the witness lives at a 
greater distance from the place of trial than one 
hundred miles, or is bound on a voyage to sea, or 
ts about to go out of the United States, or out of 
the district in which the case is to be tried, and to 
a greater distance than one hundred miles from 
the place of trial before the time of trial, or when 
he is ancient or infirm. They also designated the 
Officers before whom the depositions might be 
taken, ‘They further provided that reasonable 
notice must first be given in writing by the party, 
ar his attorney, proposing to take such deposi- 
tion, to the opposite party, or his attorney of 
record, as either may be nearest, which notice 
shall state the name of the witness and the time 
and place of the taking of his deposition. They 
provided also for the manner in which the witness 
should be sworn, and how his testimony should 
_be reduced to writing. They further provided 
that every deposition taken under said provisions 








should be retained by the magistrate taking the 
same, until he delivered it with his own hands 
into the court for which it was taken, or it should, 
together with a certificate of the reasons of taking 
it, and of the notice, if any, given to the adverse 


party, be by him sealed up and directed to said 


court, and remain under his seal until opened in 
court. 

Such were the express requirements by the acts 
of Congress, in regard to the taking of deposi- 
tions, when the act of June, 1872, § 914, Rev. 
Stats. U. S., was passed, which, it was claimed, 
modifies or repeals such provisions. The act of 
June, 1872, provides, ‘* that the practice, plead- 
ings and forms and modes of proceeding in civil 
causes, other than equity and admiralty causes in 
the circuit and district courts, shall conform as 
nearly as may be to the practice, pleadings and 
forms and modes of procedure, existing at the 
time in like causes in the courts of record of the 
state, within which such circuit or district courts 
are held, any rule of court to the contrary not- 
withstanding.” 

It is a settled rule of law, that a more an- 
cient statute will not be repealed by a more mod- 
ern one, unless the latter expressly negatives the 
former, or unless the provisions of the two stat- 
utes are manifestly repugnaut. It will be ob- 
served that this latter act does not in terms repeal 
the former acts upon this subject, nor does it in 
terms provide when, or the mode in which, a dep- 
osition shall be taken. It is only, therefore, by 
the construction which shall be given to the gen- 
eral terms, ‘practice, pleading and forms and 
modes of proceeding ”’ that we are to determine, 
whether, when and how a deposition may be 
taken, as provided for by this latter statute. 

The Supreme Court of the United States, in . 
Nudd e¢ al. v. Burrows, 91, U. S. 426, held that 
these terms did not include the manner in which 
the judge, in the trial of a cause, should instruct 
the jury, or what papers should go to the jury, and 
the decision was reaffirmed in Railroad Co. v. 
Hurst, 93 U.S. 291. Inthe recent case of Beards- 
ley v. Littell, 4 Cent. L. J. 270, Cecided in the Uni- 
ted States Circuit Court, Southern District of New 
York, by Judges Johnson and Blatchford, it is 
said by the court: ‘It may well be doubted 
whether there is anything in this act which ap- 
plies to the subject of the evidence of witnesses, 
either as to its character, competency or the mode 
of taking it.” And in our own administration of 
the law we have always held that it did not em- 
brace the mode of examination of witnesses upon 
the stand, and have ruled in accordance with the 
doctrine of Philadelphia & T. R. R. Co. v. Stimp- 
son, 14 Pet. 461, and Houghton v. Jones, 1 Wall. 
702, that the cross-examination of a witness must 
be confined to the facts and circumstances stated 
in his direct examination, which is in direct oppo- 
sition to the doctrine of the Supreme Court of this 
State, as announced in Legg v. Drake, 1 O.S. 
286. 

But suppose it be conceded that the provisions 
of the act of June Ist, 1872, by any construction, 
could be made to embrace the taking of depositions, 
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and that by implication it repealed the former 
laws upon that question. Yet, after the passage 
of this act, Congress, in 1873, revised and re-en- 
acted the laws of the United States, and in § 5996 
of the revised statutes it is provided what acts shall 
be in force on and after December Ist, 1873. This 
section provides, in terms, that all prior acts, ‘“‘ any 
portion of which is embraced in any section of said 
revision, are hereby repealed, and the section ap- 
plicable thereto shall be in force in lieu thereof.” 
Section 5595, says: ‘* The foregoing seventy-three 
titles embrace the Statutes of the United States, 
general and permanent in their nature, in force on 
the first day of December, 1873.” 

Sections 863, 864 and 865, then, are still in force; 
they are re-enacted by this act, if they had been 
previously repealed; and we have §§ 863, 864, 865 
and 914, all in force on the same subject, if § 914 ap- 
plies to the manner of taking testimony. We have a 
statute which does not state, in terms, that all 
depositions shall be taken according to the state 
law, but which conforms the pleading, practice, 
and modes and forms of proceeding to that of the 
state; and another statute prescribing, in terms, the 
mode of taking depositions. Now, if § 914, stand- 
ing alone, would apply to that, yet it must be con- 
strued as if §§ 863, 864, and 865 followed immedi- 
ately after it, and it read, ‘‘except that deposi- 
tions shall be taken in the manner following.” 

If this be not so, two provisions of law, enacted 
at the same time, one, the former act of Congress 
re-enacted, providing specifically and definitely 
the mode of taking depositions, the other, the state 
law upon the subject, entirely different in its pro- 
visions, and which it is claimed by general terms, 
is made the law of the United States. Under such 
circumstances, we think the question clearly 
within the reason of the rule announced by Justice 
Bradley, in Connecticut Mutual Life Insurance Co. 
v. Shaeffer. 94 U. S. 457, that *“‘the laws of the 
state are only to be regarded as rules of decision in 
the courts of the United States where the constitu- 
tion, treaties, or statutes of the United States have 
not otherwise provided. When the latter speak, 
they are controlling; that is to say, on all subjects 
on which it is competent for them to speak. ‘There 
can be no doubt that it is competent for Congress 
to declare the rules of evidence which shall pre- 
vail in the Courts of the United States, not affecting 
rights of property, and where Congress has de- 
clared the rule, the state law is silent.” 

It is hardly necessary for me to refer toauthori- 
ties upon the question as to the necessity of a 
strict conformity with the provisions of the stat- 
ute in the taking of depositions; the reports are 
full ofthem. The latest utterance of the supreme 
court recognizing it isin the case of Shutte v. 
Thompson, 15 Wall. 159, though in that case it 
was held, and I think very properly, that the de- 
fendant had by his acts waived his right of ex- 
ception. 

The first reason assigned for suppressing the 
depositions in this case is, that the notice does not 
state the names of the witnesses wiose depositions 
were to be taken, as required by the statute. But it 
was presented to the plaintiff’s attorneys, and 





they indorsed their acceptance on it, and by so 
doing, I think, gave the opposite party the right 
to rely on the sufficiency of the notice, and this 
exception is waived. ‘The second ground is, 
that the notice assigns no reason for taking the 
deposition. That is not required by the statute; 
so there is no foundation for their objection. 
Fourth, the deposition was not taken on the day 
named in the notice, and fifth, it nowhere appears 
that the witness was not, and is not now a resident 
of Cincinnati, ete. It is not necessary that it 
should appear in the deposition or the certificate 
that the party is not now a resident of Cincinnati; 
that might be made to appear on the trial of the 
cause. The deposition was not taken on the day 
named in the notice, and witnesses who testified 
simply that they knew nothing of the case were 
examined for four days to keep the notice alive 
until the real witness should appear. I have had 
occasion to remark before, that that was a practice 
not to be encouraged, but it is a general practice 
with the profession, and itis not for that alone 
that this deposition should be suppressed. The 
third ground of the motion is, that the officer who 
took the deposition does not in his certificate 
assign any reason for takingit, znd that, I think, is 
fatal to the deposition. If the party had-been 
present, and had cross-examined the witnesses, as 
in the case in15th Wallace. and had been present 
at the time the certificate was made, it would have 
been within his power to suggest any change or 
alteration in the certificate; and if he had failed 
to do so, I should have held that, under that case, 
he had waived all his right to objections and 
exceptions. But the party was not present, 
and he was not really bound to attend four or five 
days continuously, while witnesses were being 
called who knew nothing of the case, and he had 
no knowledge as to who the witness was whose 
deposition was really sought. I think, therefore, 
that this deposition must be suppressed. I have 
been referred to rule eight of this court, passed 
in 1855, which provides: ‘It having been the 
usage of this court to receive depositions taken on 
notice under the statute of the state, such usage 
is not abrogated by the rules adopted by this 
court.’’ It has been the practice, since I have been 
on the bench, to receive depositions taken on no- 
tice under the statute of the state, and such will 
continue to be the usage of this court. If the party 
accept such a notice as this without objections, 
attend the taking of the depositions and cross- 
examine the witness and make no objections to 
the form of certificate at the time, he will be held 
to have waived his right of objection, and the 
depositions will be received. 


_ 
—_— 





SEVERAL prominent lawyers have died during the 
past week, viz.: Chief Justice Heaton of the Appellate 
Court of Illinois; Professor Samuel Tyler, of the law 
department of the Columbian University, Washington, 
D. C., author of a biography of Chief Justice Taney, a 
treatise on Partnership, Stephen on Pleading, and Mit- 
ford & Tyler’s Pleading and Practice in Equity, and 
George W. Rawson, one of the Justices of the Supreme 
Court of New York. 
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CONSTITUTIONAL LAW — GUARDIANS’ 
SALES. 





LINCOLN v. ALEXANDER. 
Supreme Court of California, November Term, 1877. 


Hon. WILLIAM T. WALLACE, Chief Justice. 
 ~=6JOSEPH B. CROCKETT, 
*¢ ADDISON C. NILES, Associate 
« AvuGustus L. Ruopks, { Justices. 
“OE. W. McKINstrRY, 


1. STATUTE CONFERRING POWER TO SELL REAL 
ESTATE OF WARD UPON ONE NOT THE STATUTORY 
GUARDIAN, UNCONSTITUTIONAL.—The legislature, as 
parens patrie, has power, by special act, in a case not 
provided by general law, to authorize a guardian to 
sell the real estate of his ward. But if a minor has 
a guardian, the legislature can not, by a special act, 
authorize a sale of the minor’s land to be made bya 
person not his guardian, and who has no interest in the 
property. ! 

2. A STATUTORY GUARDIAN has power coupled with 
an interest, and not a bare authority. 

3. THE LEGISLATURE MAY, on the application of a 
person standing in the position of a trustee, and for a 
purpose apparently for the interest of a cestui que 
trust, authorize a sale of the property of the latter. 


This action was brought to recover possession of 
real estate in the City of San Francisco. The de- 
fendants claimed under a sale made by Priscilla 
H. Denham, by virtue of an act of the legislature. 
This act was approved in April, 1857. It declared 
that ** it shall be, and it is hereby made lawful for 
Priscilla H. Denham to sell, either at public or 
private sale, the whole, or any part or portion of 
the land or lots in the City of San Francisco (here 
follows a description of the property) said lots 
being the property of her minor children, Seth H. 
Lincoln, Granville H. Lincoln and Geo. S. Lin- 
coln.”? The act further provided that said Priscilla 
should retain the proceeds of the sales free from 
the control of her husband, and apply them to the 
maintenance and education of her children, and 
render accounts to the probate court of San Fran- 
cisco; that any conveyance executed by her should 
vest the title of the minors in the grantees; pro- 
vided that no sale should be made until satisfac- 
tory bonds had been filed, and no conveyance 
should be valid unless the sale should first be con- 
firmed by the probate court. Stat. 1857, p. 324. 
Said Priscil‘a was not at any time the guardian of 
the minors. The act of the legislature seems to 
have been complied with in all respects. The only 
question was whether the action of the legislature 
could be sustained. 


Geo. F. Baker, for appellants; W. H. Patterson, 
for respondents. 


PER CURIAM. 


In Brenham y. Davidson, 51 Cai. 352, the stat- 
ute which was under review in that case conferred 
the power of sale on the guardian of the minor, 
and the sale was to be approved by the probate 
court. The proceeds of the sdle were to be rein- 
vested for the benefit of the minor; and, more- 
over, no sale was to be made unless the mother of 
the minor, who held an undivided interest in the 








property, united in the sale and conveyance. Un- 
der these circumstances we held that the case was 
one not provided for by the general law regulating 
the sale of the estates of minors, and that, in pass- 
ing the statute, the legislature did not attempt to 
exercise judicial powers; but that, as parens pat- 
rie, it has the power by special act, in a case not 
provided for by the general law, to authorize the 
real estate of a minor to be converted into money 
by his guardian, if the probate court approves the 
sale. But, in the case at bar, the minors had a 
duly qualified and acting statutory guardian at the 
time of the passage of the special act, and the 
general law provided an appropriate method by 
which the probate court could order a sale of the 
real estate of the minors by the guardian, if a sale 
was necesssary for their education and support. 
The special act conferred the power of sale, not 
upon the guardian, but upon the mother of the 
minors, who was not their guardian and had no 
interest in the property. Nor were any conditions 
imposed upon her, except that she should first ex- 
ecute a bond, to be approved by the probate judge, 
conditioned that the proceeds of the sale should 
be appropriated to the support and education of 
the minors, and that the sale should not be valid 
unless confirmed by the probate court previous to 
the execution of the deed. 

In treating of the rights and powers of statu- 
tory guardians of the estates of minors, Mr. 
Schouler, in his treatise on Domestic Relations, 
page 471, says: ‘The recognized principle is, 
that such guardians have an authority coupled 
with an interest, not a bare authority ;*? and such 
we understand to be the well-settled rule. The 
statute under consideration attempts to take the 
estate of the minors out of the hands of their 
guardian, and to withdraw it from the control of 
the probate court, which, under the general law, 
had ample authority to order it to be sold and the 
proceeds to be applied to the support and educa- 
tion of the minors. It wholly ignores the rights 
and powers of the guardian, who had an authority 
coupled with an interest, withdraws the estate from 
the jurisdiction and control of the probate court, 
which that court might rightfully exercise under 
the general law, and attempts to substitute an- 
other person for the guardian, with authority to 
dispose of, the estate absolutely, on no other con- 
ditions than those already mentioned. No adju- 
dicated case has been called to our attention in 
which the exercise of such a power, by the legis- 
lature, has been upheld. In his work on Consti- 
tutional Limitations, at page 98, Judge Cooley, in 
discussing legislation of this character, says: “The 
rule upon this subject, as we deduce it from the 
authorities, seems to be this: If the party stand- 
ing in the position of trustee applies for permission 
to make the sale, for a purpose apparently for the 
interest of the cestui que trust, and there are no 
adverse interests to be considered and adjudicated, 
the case is not one which requires judicial action; 
but it is optional with the legislature to grant the 
writ by statute, or to refer the case to the courts 
for consideration, according as the one course or 
the other, on considerations of policy, may seem 
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desirable.’’ But,in the present case, it does not 
appear that the application was made by a party 
‘“‘ standing in the position of trustee,” and there 
were ‘‘ adverse interests to be considered and ad- 
judicated,”’ to-wit: those of the guardian. 

Upon the face of the act there is nothing to 
show that the legislature was informed that a gen- 
eral guardian of the estates of these infants had 
actually been appointed. It is fairly to be pre- 
sumed that they were ignorant of that fact. At 
all events, in view of the fact now found by the 
court below, the act can not be permitted to oper- 
ate, since, under the circumstances, it would be 
judicial and not legislative in its character, and 
for that reason unconstitutional. 

Judgment and order reversed and cause re- 
manded for a new trial. 


NorTe.—Legislative sales may be divided into three 
classes, viz: Ist, those made by administrators; 2d, 
those made by guardians; and 3d, those made by per- 
sons who are neither administrators nor guardians, and 
whose sole authority is derived from the special act 
purporting to authorize the sale. The Supreme Court 
of California has now given its opinion of each class. 
The first class was overthrown by Brenham v. Story, 39 
Cal. 185; the second class was sustained in Brenham 
v. Davidson, 51 Cal. 352; the third class is declared to 
be invalid in the case now under consideration. 

The cases of the third class may be sub-divided into, 
1st, those where the minor, or other person whose 
property is to be sold, has no guardian to take care of 
his interests; 2d, those where, notwithstanding the 
existence and competency of a guardian, the legisla- 
ture undertakes to authorize his duties to be per- 
formed by some other person. The case of which we 
are now writing belongs to the last sub-division. 

The opinion of the court is so destitute of clearness 
and precision that we are unable to determine the 
ground or grounds upon which the court desired its 
judgment to rest. The court first hints that the act is 
objectionable, in this, that it undertakes to withdraw 
a case from the operation of a pre-existing, adequate, 
general statute. The opinion next declares that the 
guardian of the minors had a power coupled with an 
interest, and denounces the act for attempting to take 
the estate from the control of such guardian and of the 
probate court. It next seems to indorse the views of 
Judge Cooley, that a special act of the legislature au- 
thorizing the sale of the property of persons under 
disability, must be passed at the instance of sc me per- 
son standing in the position of a trustee; and it closes 
with an intimation that the legislature of California 
was probably not sufficiently cognizant of the facts of 
the case for which it had attempted specially to pro- 
vide. 

The first objection hinted at by the court, while it 
would undoubtedly be fatal in many of the states, 
could hardly be so in California, where special legisla- 
tion has generally been sustained. Smith v. Judge of 
12th Dist. Court, 17 Cal. 547; People v. C. P. R. R. Co., 
43 Cal. 401. With the exception of Mr. Schouler, we 
know of no authority to support the court in the as- 
sumption that a guardian appointed by the probate 
court, as in California, has a power coupled with an 
interest. Heisnotatrustee. He is but an officer of 
the court; a mere agent appointed to proteet the in- 
terests of his ward. Fox v, Minor, 32 Cal. 116; Man- 
son Vv. Felton, 13 Pick. 211; King v. Cutts, 24 Wis. 626; 
Bradley v. Amilon, 10 Paige, 239; Devore v. Pitman, 3 
Mo. 187; Lane v. Schermerhorn, 1 Hill, 98; Petrie v. 
Shoemaker, 24 Wend. 85. So far as our investigations 
have extended, no court, in determining the constitu- 
tionality of special legislation, has ever taken evidence 
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to show at whose request the special statute was en- 
acted. If,in each case, the power of the legislature is 
dependent on the invocation of its exercise having 
proceeded from some person “ standing in the position 
of trustee,” then testimony ought in each instance to 
be produced to show by whom the statute under con- 
sideraticn was solicited. We are entirely unable to 
assent to those decisions (and they are numerous) 
which affirm the power of the legislature to authorize 
the sale of the property of any person, without his 
consent, and without the aid of any judicial inquiry to 
determine the necessity and expediency of the sale. 
But if such a power be conceded, then we think that 
the legislature is entitled to determine for itself, 1st, 
at whose instance it will act, and 2nd, to whom it will 
entrust the power of sale, which it thinks best to grant. 
Rice v. Parkman, 16 Mass. 329; Shehan’s Heirs v. Bar- 
netts,6 Monr, 593; Clarke v. VanSurlay, 15 Wend. 
436; Leggett v. Hunter, 19 N. Y. 445; Boon v. Bowers, 
30 Miss. 246: Watkins v. Holman, 16 Pet. 25; Holman 
v. Bank of Norfolk, 12 Ala. 369. 

The court, in the case under consideration, also states, 
at the close of its opinion, that ‘in view of the facts 
now found by the court below, the act can not be per- 
mitted to operate, since, under the circumstances, it 
would be judicial, and not legislative in its character.’” 
But, on examining the findings, we find nothing pecu- 
liar about the facts detailed in them, except that, at the 
date of the sale, a considerable sum of money belong- 
ing to the minors was in the hands of their guardian. 
But if, in any case, the legislature has the power to de- 
termine the necessity or advisability of a sale, it Must 
unavoidably incur the risk of reaching an erroneous 
conclusion. And certainly, if the existence of a power 
be conceded, the acts done by virtue of that power are 
valid, though they should not prove to be beneficial. 
The power, therefore, ought either to be wholly denied, 
or universally sustained. Whenever a legislature, by 
special act, authorizes a sale of the property of any per- 
son, it must necessarily have determined either, Ist, 
that there are existing obligations, for the purpose of 
discharging which the property ought to be converted 
into money; or, 2nd, that the interests of such person 
will be enhanced by such conversion. In either case, 
the question determined is a proper one for the judi- 
ciary, and its decision elsewhere ought not to be tolera- 
ted. A.C. F. 
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TESTIMONY OF EXPERTS. 
EX PARTE DEMENT. 
Supreme Court of Alabama. 


Hon. R. C. BRICKELL, Chief Justice. 


‘ IAT TN, 
, A: R. MANNING, Associate Justices. 


A PHYSICIAN, like any other person, may be called 
to testify as an expert in a judicial investigation, 
whether it be of a civil or criminal nature, without 
being paid for his testimony as for a professional opin- 
ion; and upon refusal to testify, is punishable as for a 
contempt. 


Application for certiorari, ete., showing the fol- 
lowing state of facts: One Kit Barnard was on 
trial in the Circuit Court of Madison, on a charge 
of murder. Dr. J.J. Dement, the petitioner, was 
introduced as a witness for the state, the solicitor 
stating that he desired to examine him as an ex- 
pert. After testifying that he was a physician, 
and had seen the deceased after he had received 
the wound which the prosecution asserted had 
produced death, he was asked to state the nature 
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and character of the wound received, and its prob- 
able effect. This Dr. Dement declined to do, upon 
the ground that “he had not beenremunerated for 
his professional opinion, nor had compensation for 
professional opinion been promised or secured.”’ 
The court informed the witness that it was his 
duty to answer, and upon his declining to do so, 
imposed a fine of five dollars for contempt of court. 

Afterwards the petiticner moved to have the fine 
set aside, on the ground that it was illegal, the 
court not having power to compel the petitioner to 
testify as a professional expert until compensation 
for his professional opinion was first paid for or 
secured. 

The court overruled this motion, and judgment 
for the fine was entered accordingly. This judg- 
ment entry recites the facts constituting the con- 
tempt as above stated, and the petitioner also re- 
served a bill of exceptions. . 

Brandon & Jones, for petitioner: There is quite 
a difference betweeen compelling a physician to 
testify to a fact which he has witnessed, and forcing 
him to appear merely to give the results of his pe- 
culiar skill and experience—or, in other words, 
under guise of calling him as an expert, to compel 
him to give professional opinions, without being 
paid forthemas such. ‘lo hold otherwise, subjects 
the professional man to unjust burdens, and makes 
improper discriminations against him. When a 
physician appears merely to testify to what he has 
seen or knows individually, he does only what any 
other citizen may be compelled to do; but when 
he has no actual knowledge of any fact in the case, 
and is nevertheless forced to testify without being 
paid as for a professional opinion, his skill and 
knowledge, which are his private property, are 
taken from him without compensation. 1 Sprague, 
276; Elwell’s Med. Jur., 592-3; Ordronaux Med. 
Jur., § 113; 3 Indiana, 497; 1 Brod. & Bing, 515; 
5M. & S. 156; 9 Cal. 178; Redfield on Wills, ch. 
4, § 15. 

MANNING, J., delivered the opinion of the court: 

The question presented in this cause is whether 
a physician is punishable, as for a contempt, for 
refusing to testify as an expert, without being paid 
for his testimony as for a professional opinion. 

In * Best’s Principles of the Law of Evidence,” 
a philosophic English treatise (the sixth London 


edition of which was issued last year, and has, 


been revently published in this country) it is said: 
‘The law allows no excuse for withholding evi- 
dence which is relevant to the matters in question 
before its tribunals, and is not protected from dis- 
closure by some principle of legal policy. A per- 
son, therefore, who, without just cause, absents 
himself from a trial at which he has been duly 
summoned as a witness, or a witness who refuses 
to give evidence, or to answer questions which the 
court rules proper to be answered, is liable to pun- 
ishment for contempt. An exception exists in the 
case of the sovereign. against whom, of course, no 
compulsory process of any kind can be used.”’ In 
a note to this paragraph, referring to a passage in 
a work of Jeremy Bentham, Mr. Best says: ** The 
following case has been put in illustration of the 
universality of this rule: ‘Were the Prince of 





Wales, the Archbishop of Canterbury and the Lord 
High Chancellor to be passing in the same coach, 
while a chimney-sweeper and a barrow-woman 
were in dispute about a half-penny worth of 
apples, and the chimney-sweeper and the barrow- 
woman were to think proper to callupon them for 
their evidence, could they refuse it? No! most cer- 
tainly not.’ ’? Nothing is said in this work in rela- 
tion to the exemption of physicians or other men 
of science. 

In Collins v. Godefroy, 1 B. & Ad. 980, in the 
Court of King’s Bench, England, the plaintiff, an 
attorney, having attended six days on subpeenaas a 
witness for defendant in a civil cause, to testify in 
respect to negligence and unskillfulness in the con- 
duct of an action by another attorney, and not being 
called to testify, sued for six guineas as his regu- 
lar fees for attendance. There was some evidence 
also of a consent to pay this sum. ‘The counsel 
for Collins, the attorney, insisted that this was 
different from the case of an indictment for fel- 
ony or a misdemeanor, in the prosecution of 
which the public may have an interest, and that 
in such a case it might be the duty of every per- 
son, duly called upon, to give his evidence. 
‘** But,’ he said, ‘‘a party who attends a court of 
justice to give his evidence in a civil cause, does 
it not in discharge of a public duty, but to confer 
a benefit on an individual; and if he sustains a 
loss thereby, as every professional man must, he 
ought to have a reasonable compensation for that 
loss.”’ He referred to several prior cases and to 
the practice, as supporting his proposition. Lord 
Tenderden, C. J., delivering, after advisement, 
the opinion of the whole court, said: “If it bea 
duty imposed by law, upon a party regularly 
subpcenaed, to attend from time to time to give his 
evidence, then a promise to give him any remu- 
neration for loss of time incurred in such attend- 
ance is a promise without consideration. We 
think such a duty is imposed by law; and * * * 
we are all of opinion that a party can not main- 
tain an action for compensation for loss of time 
in attending a trial as a witness. We are aware 
of the practice which prevails in certain cases, of 
allowing as costs, between party and party, so 
much per day for the attendance of professional 
men, but that practice can not alter the law. 
What the effect of our decision may be is not for 
our consideration.” This deliberate and unan- 
imous decision of the High Court of King’s 
Bench, adverse to the claim, was made in 1831. 

In the Court of Common Pleas, in the same 
year, Park, J., in respect to a similar question, 
said: ‘‘In Moor v. Adam it was stated, that upon 
process in this country, allowance for time is 
made only to medical men or attorneys, a rule 
which appears to be hard and partial; for time to 
a poor man is of as much importance as to an at- 
torney.’’ And Tindal, C. J., said: “If that rule 
were to undergo revision, I can not say it would 
stand the testof examination. ‘here is no reason 
for assuming that the time of medical men and at- 
torneys is more valuable than that of others whose 
livelihood depends on their own exertions.’’ Lon- 
ergan v. Royal Exchange Assurance, 7 Bingh. 731. 
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Afterwards, in 1843, in a nisi prius case, Webb v. 
Paige, 1 Carr & Kirw. 23, a witness, who was 
called for plaintiff, to speak as to damage done to 
some furniture, and the expense necessary to re- 
pair or restore the injured articles, before being 
sworn applied for compensation for his loss of 
time. Maule, J., said: ** There is a distinction 
between the case of a man who sees a fact, and is 
called to prove it in a court of justice, and that of 
a mn who is selected by a party to give his opin- 
ion about a matter with which he is peculiarly 
conversant from the nature of his employment in 
life. The former is bound, as a matter of public 
duty, to speak to a fact which happens to fall 
within his knowledge. Without such testimony 
the course of justice must be stopped. The latter 
is under no such obligation. There is no neces- 
sity for his evidence, and the party who selects 
him must pay him.’’ It is said that one or more 
like decisions have been made by judges on the 
circuit in England, but we have no report of them, 
if there be any, within our reach here. The case 
in which the reasons for such a ruling are best 
expressed, js In the Matter of Roelker, in the Dis- 
trict Court of the United States for Massachusetts 
—Sprague’s Decisions, 276. During a trial, upon 
an indictment, the district attorney moved for a 
capias against Roelker, a German, who had been 
summoned to act as an interpreter of the testi- 
mony of some German witnesses, and had ne- 
glected or refused to attend. Sprague, J., said: 
“A similar question has heretofore arisen as to 
experts, and I have declined to issue process to 
arrest in such cases. Whena person has knowl- 
edge of any fact pertinent to an issue to be tried, 
he may be compelled to attend as a witness. In 
this all stand upon equal ground. But to com- 
pela person to attend merely because he is ac- 
complished in a particular science, art, or profes- 
sion, would subject the same individual to be 
called upon in every cause in which any question 
in his department of knowledge is to. be solved. 
Thus, the most eminent physician might be com- 
pelled, merely for the ordinary witness fees, to 
attend from the remotest part of the district, and 
give his opinion in every trial in which a medical 
question should arise. * * * * ‘The case of an 
interpreter is analogous to that of an expert. It 
is not necessary to say what the court would do 
if it appeared that no other interpreter could be 
obtained by reasonable effort. Such a case is not 
made as the foundation of this motion. It is 
well known that there are in Boston many native 
Germans and others skilled in both the German 
and English languages, some of whom, it may be 
presumed, might, without difficulty, be induced to 
attend for an adequate compensation.”’ The 
head-notes, prepared by Judge Sprague himself, 
to this case, are as follows: *“* The court will not 
compel the attendance of an interpreter, or 
expert, who has neglected to obey a subpena, 
unless in case of necessity. Semble. That a 
person may be compelled to attend as an in- 
terpreter, in case no other can be obtained to 
perform that office.’? These are all the decisions 
we have found that shed light on the question in- 





volved. And those in England were influenced by 
the statute on the subject of 5 Eliz., ch. 9, which 
enacts that the witness must ** have tendered to 
him, according to his countenance, or calling, his 
reasonable charges.’’ But in this country, as Mr. 
Greenleaf says (1 Ev., 12th Ed., § 310), ‘‘these rea- 
sonable expenses are settled by statutes at a fixed 
sum for each day’s actual attendance, and for each 
mile’s travel from the residence of the witness to 
the place of trial and back, without regard to the 
employment of the witness or his rank in life.” 
See also Revised Code, §§ 2783, 4220 and 4015 to 
4021. 

We have quoted so largely from the opinions of 
courts in causes before them to be adjudicated, 
partly because it was desirable it should be known 
what was actually decided, and partly because of 
the interest taken in the question by gentlemen of 
the medical fraternity. ‘They have been le into 
some error on the subject by the misconceptions 
of writers whose works relating to medical juris- 
prudence are properly found in their libraries, as 
well as in those of lawyers. 

It will be noticed that it has not been adjudged, 
in any of the cases cited, that a physician or other 
person examined as an expert is entitled to be paid 
for his testimony as for professional opinions. 

The reports contain nothing to this effect. The 
English cases only indicate, and it is implied by 
the decision of Judge Sprague, that persons sum- 
moned to testify as experts ought to receive com- 
pensation for their loss of time. And it is to be 
inferred that the judges delivering some of the 
opinions thought the time of such a witness ought 
to be valued, in the language of the English stat- 
ute, ** according to his countenance and calling.” 
But it is not intimated by any of them, that a 
physician, when testifying, is to be considered as 
exercising his skill and learning in the healing art, 
which is his high vocation; or that a counselor at 
law, in the same situation, is exerting his talents 
and acquirements in professionally investigating 
and upholding the rights ot a client. If this were 
so, each one should be paid for his testimony as a 
witness, as he is paid by clients, or patients, ac- 
cording to the importance of the case and his own 
established reputation for ability and skill. But, 
in truth, he is not really employed or retained by 
any person. And the evidence he is required to 
give should not be given with the intent to take 
the part of either contestant in the suit, but with 
a strict regard to the truth, in order to aid the 
court to pronounce a correct judgment. 

Perhaps the attitude of one testifying as an ex- 
pert on a matter in respect to which he is made 
conversant or skilled by his ordinary employment, 
is not so different, as is supposed, from that of 
another who testifies to acts or things done by or 
between the parties to a cause. It generally hap- 
pens that, after all the direct facts of a transaction 
are brought before a court, a knowledge of other 
facts, not part of the dealing or affair between the 
litigants, is necessary to a proper understanding 
and decision thereupon. For instance, one man 
may contract to sell and deliver to another, on a 
certain future day, for a price agreed on, a speci- 
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fied quantity of a valuable commodity, and after- 
wards fail or refuse to do so, and thereupon be 
sued by the latter. Witnesses to the agreement 
between them must be produced to prove the con- 
tract, of course; but when this is fully done. it 
must be further shown to the court and jury what 
was the value of the commodity on the day and at 
the place where it was to be delivered; else it can 
not be known what sum of money would be an 
adequate compensation for the breach of the con- 
tract. And to prove this value it may be necessary 
to call in some person who was living at that place 
at that time, and a dealer in commodities of the 
same kind, who did not know, and had never be- 
fore heard of, the parties to the cause. Or, if the 
contract supposed was made in a country foreign 
from that in which the suit was brought, and it 
depended upon the laws of that foreign country 
whether it was valid or not, the court.would need 
to be informed what its laws were concerning the 
making of such a contract, that it might know 
whether or not it was validly made. And if law- 
yers of that country were within the jurisdiction 
of the court, it might be necessary to have the tes- 
timony of one or more of them to prove what those 
laws were. Or, if the contract was made and to 
be performed in a place of much trade, and con- 
tained terms having a peculiar but well established 
meaning according to the usage and dealings 
among persons engaged in that trade, which 
meaning it was important to have proved, mer- 
chants, or persons engaged therein would have to 
be brought before the court to prove the usage and 
meaning, just as an interpreter would be called ‘in 
to translate writings in a foreign language. 

In all these instances, persons who may be 
wholly unacquainted with the parties to a cause, 
and know nothing of the transactions between 
them, may be required to come from their offices 
and the care of their own important affairs, into 
court to testify for the benefit of strangers, in re- 
gard to matters in which they have themselves 
become conversant only by attending to their own 
business. And why are they required to do so? 
Because they know things important to the right 
determination of a controversy pending. And, in 
the language quoted at the commencement of this 
Opinion, ‘the law allows no excuse for withhold- 
ing evidence which is relevant to the matters in 
question before its tribunals, and is not protected 
from disclosure by some principle of legal policy ;”’ 
and because, also, as is well said in regard to or- 
dinary witnesses in Ordroneaux’s ‘Jurisprudence 
of Medicine’: ‘‘ The administration of justice 
being a source of mutual benefit to all the mem- 
bers of the community, each is under obligation 
to aid in furthering it, as a matter of public duty. 
As an ordinary witness, or a juror, every compe- 
tent citizen may be summoned by due process of 
law to appear and render personal service in court, 
without right on his part to a special compensa- 
tion for so doing. His time is, guoad hoc, claimed 
by the public as a tax paid by him to that system 
of laws which protects his rights as well as those 
of others.” Ed. of 1869, p.138. But this ac- 
complished and learned writer does not sustain, 





with the authority of adjudged cases, the following 
subsequent passage in his work, to wit: ‘It is 
evident that the skill and professional experience 
of a man are so far his individual capital and 
property that he can not be compelled to bestow 
it gratuitously upon any party. Neither the pub- 
lic, any more than a private person, have a right 
to extort services from him in the line of his pro- 
fession, without adequate compensation. On the 
witness stand, precisely as in his office, his opin- 
ions may be given or withheld at pleasure; for a 
skilled witness can not be compelled to give an 
opinion, nor committed for contempt, if he refuses 
to doso. Whoever calls for an opinion from him 
in chief is under obligation to remunerate him, 
since he has to that extent employed him profes- 
sionally; and the expert, at the outset, may decline 
giving his opinion, until the party calling him 
either pays or agrees to pay him for it.”’ The first 
two sentences above quoted are probably correct 
as general propositions. And the same might 
be as truly said of the time and knowledge of 
other persons. But the exception in favor of ex- 
perts thus contended for, against the general rule 
relating to witnesses, is not established; and 
other passages in the same work indicate reasons 
why, until the legislature make provision for the 
compensation of experts, the courts must, in a 
manner that shall be as little oppressive as possi- 
ble, insist, on proper occasions, upon their attend- 
ing and testifying as ordinary witnesses. Thus, 
the author truly says: ‘‘As all definite knowledge 
springs from the possession of facts corroborating 
previous conjectures, so evidence is the expression 
of a necessity of the human mind for all such 
facts as will enable it to form a conclusive judg- 
ment. Without evidence, therefore, there can be 
no knowledge; and, in order to secure it, the law 
seeks for testimony either through the mouths of 
living witnesses, the agency of written instru- 
ments, material objects and surrounding cireum- 
stances, or expressions of opinions predicated 
upon an acknowledged state of facts.”> And 
again, he says, in relation to experts when testifying 
as witnesses: **‘ They are truly advisers of the 
court, amici curie, rather than parties interested 
in the trial.””. And he adds: ‘This fact, it is 
painful to confess, is too much ignored both by 
counsel as well as courts, and the expert is con- 
stantly apt to be treated as an interested party 
whose every word is tainted with the prejudice of 
a personal concern in the transaction.” 

It may, however, be said of other witnesses,. 
also, that, in theory, they are disinterested and 
amici curie. All witnesses should be so, whether 
testifying to the facts of a transaction that hap- 
pened under their own observation, or to those 
natural laws and effects which are learned only 
by experiment and study. And we may add that 
a cross-examination of those of the latter class 
must be allowed, as well as of those of the former, 
in order that it may be ascertained, so far as by 
such means it may be, whether they do, indeed, 
so well and accurately know the matters and 
things about which they testify, and are so free 
from bias and partisanship towards the individuals 
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concerned, or conflicting schools or theories, as to 
be wholly trustworthy witnesses. For, in fact, 
they all are witnesses at last. And the same prin- 
ciple which justifies the bringing of the mechanic 
from his work-shop, the merchant from his store- 
houses, the broker from ’change, or the lawyer 
from his engagements, to testify in regard to some 
matter which he has learned in the exercise of his 
art or profession, authorizes the summoning of 
a physician, or surgeon, or skilled apothecary, to 
testify of a like matter, when relevant to a cause 
pending for determination in a judicial tribunal. 
And if, in a prosecution of an individual for mur- 
der, it was proved that his supposed victim 
had, a short time before his death, drank some- 
thing which he had received from the accused 
and a chemist had analyzed the liquid, and 
testified what substance it contained, and a 
physician was summoned to prove what effect 
they would have when taken into the stomach 
of a living man, and what would be the symp- 
toms of such effect, no court would be excusable 
in exonerating the physician from giving such ev- 
dence, solely on the ground that it would be a 
professional opinion for which he had not been 
paid or received a promise of payment. In so 
testifying he would not be practising the healing 
art; he would, like the merchant, or the lawyer, 
or the mechanic, before referred to, be deposing 
only to things which he had learned in the course 
of his occupation or profession, or of the prepara- 
tion for it, and the disclosure of which, to the 
court would conduce to a correct understanding 
of a cause before it. His testimony would concern 
the administration of justice. And of him, as the 
other witnesses, it could be justly ‘* claimed by 
the public, as a tax paid by him to that system of 
laws which protects his rights as well as others.” 
The decisions of courts concern the property, 
reputation, liberty or lives of men, and are car- 
ried into execution as the judgments of the law. 
Every individual, high or low, is subject to them. 
It is, therefore, of vital public interest that the 
tribunals which pronounce these judgments shall 
have power to coerce the production of any rele- 


vant evidence existing within the sphere of their | 


jurisdiction, requisite to prevent them from falling 
into error, 

Nothing we have said is intended to support the 
proposition, that a physician or surgeon could be 
punished as for a contempt for refusing, unless 
paid therefor, to make a post mortem examina- 
tion, or undertake any other operation, requiring 
skill and professional training, in order to qualify 
himself, when desired by the court so to do, to 
testify in acause. This question is not before us. 
And it is not probable that such a case will ever 
arise between judges of this state and a profes- 
sion so distinguished as that to which petitioner 
belongs, by liberal culture and a high sense of 
honor and duty. The case of Gaston v. Marion 
County, 3 Ind. Rep. 497, where it was held that 
the county would be liable for such a service per- 
formed in Indiana at the request of a coroner 
there, touches that question—but none involved 
in this cause. 

We infer, from circumstances disclosed by this 





record, though it does not so expressly appear, 
that this was designed by petitioner to be a test 
case merely,on this subject. After a small fine 
imposed upon him by the court, for refusing obe- 
dience to its requirements to testify, he did give 
his testimony, and the motion to set aside the fine 
afterwards, and refusal of the court to do so, were 
probably intended to present a case to be decided 
here. 

We find no error in the judgment of the court 
below, and it is, therefore, affirmed. 


BOOK NOTICES. 





A NEw DIGEST OF THE DECISIONS OF THE COURT 
OF APPEALS OF KENTUCKY, embracing all the 
reported cases from the organization of the Court 
in 1792 to 1876. By Hon. RICHARD A. STANTON, 
late Judge of the Fourteenth Judicial District; 
author of ‘* Treatise for Justices,” ete. 2 vols. 
Royal 8vo. 

The two volumes of this Digest contain 1,424 pages, 
and include al] the reported cases of the court of last 
resort in this state; a table of all the overruled, disap- 
proved and doubtful cases, and a reference to all the 
statutes which have been construed or declared uncon- 
stitutional, are given under their appropriate titles. At 
the end of the work is given a complete table of all the 
eases digested in the two volumes, with references to 
the pages of the books from which they have been 
taken, as well as to the pages of the Digest on which 
the abstracts appear. It is in all respects an excellent 
digest, and the author is entitled to the thanks of the 
profession, both in and outside his own state, for the 
labor which he has given to its preparation. A few 
states only have really good digests, and we have no 
hestitation in saying that this is on a par with the best 
of them. The printing and binding of the work re- 
flect great credit on the publishers. 


A Digest of the Law of Evidence, by Str JAMES FITZ- 
JAMES STEPHEN, Q. C., K. C. 8.1. From the Third 
English Edition. With notes and additional illus- 
trations chiefly from American cases. By JOHN 
WILDER May, author of the ‘** Law of Insurance,” 
etc. Boston: Little, Brown & Co. 1877. 

Of the merits of this work of Sir James F. 
Stephen, we have already expressed an opinion. 3 
Cent. L. J. 519. Probably no law book which has been 
issued during the past two years has met with so large 
asale, both in England and in this country as the En- 
glish edition of this book and its American reprint. 
The American edition to which we refer was an exact 
reprint of the author’s digest, and was published ina 
pocket form. In that shape, it was a noveltyin law 
book-making and was much sought after by the busy 
lawyer, containing as it did the principles of the law 
of evidence in a nutshell. In this edition this popular 
feature is gone, and we are given instead a volume nota 
great deal smaller than the ordinary law book. We 
are decidedly of the opinion that the great merit of this 
digest is lost by its being subjected to the treatment 
which all English treatises on the law are subjected to 
in this country, that is to say, by its size being swelled 
by American notes. The present edition is hoth too 
large and too small. It is too large to be handy and 
too small to be useful. It must now stand on the shelf 
instead of being carried in the pocket, and at the same 
time is a very incomplete digest of the law of evidence 
as announced by our courts. The American notes are 
seattering and unsatisfactory, and we can not help 
thinking that the opinion of the profession will be that 
a useful book has been spoiled by being too much 
edited. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MISSOURI. 


October Term, 1877. 


Hon. T. A. SHERWOOD, Chief Justice. 
“Wo. B. NaPron, 
6 "WARWICK HouGH, 
“ ~6E. H. NorRTON, 
“ ~6JOHN W. HENRY, 


INDICTMENT.—FALSE PRETENSES.—An indictment 
which sets out several, ‘‘ false pretenses,” is not bad, 
because one of the alleged false pretenses refers to a 
future occurrence. Proof of one such pretense is sufti- 
cient to sustain a conviction. Opinion by NORTON, J.— 
State v. Voback. 

CRIMINAL PRaCTICE.—On an indictment under sec. 
25, 1 Wag. 456, an instruction based on section 45, 1 W. 
8. 460, is erroneous, and for giving it the judgment 
must be reversed. If it was intended to hold defend- 
ant under section 45, an indictment should have been 
found on that section. Opinion by NORTON, J.—State 
v. Arbo. ‘ 

CRIMINAL PRACTICE.—CONTINUANCE.—On a second 
application for a continuance, the affidavit must show 
an honest effort to get ready fortrial, and due diligence, 
and must comply with the statute. An application for 
a change of venue in a criminal case, must be made in 
full compliance with statutory provisions. Opinion 
by NorTON, J.—State v. Lowther. 


CRIMINAL PRACTICE,—On an indictment under sec. 
27,1 W. 8S. 480, it is not negessary to set forth the par- 
ticular felony for which the prisoners were confined, 
whom it is alleged the defendant was aiding to escape. 
State v. Presbury, 13 Mo. 342; State v. Fulton, 19 Mo. 
680. Opinion by NorTON, J.—State v. Addcook. 

CONSTITUTIONAL Law.—The act of the legislature 
prohibiting the conveying of fire-arss into courts, 
churches, etc., (Laws of Missouri, 1874, p. 43), is consti- 
tutional. It is a police regulation not in conflict 
with the provisions of the organic law. 1 Kelly, Ga. 
243; 13 La. Ann., 399; 31 Ala. 387; 4 Ark. 18; 3 Heisk. 
165; 3 Blachford, 229; 24 Texas, 384. Opinion by Nor- 
TON, J.—State v. Reando. 

ACCOUNT STATED.—An “account stated,” is a de- 
mand on one side, which is admitted on the other for 
a definite amount due; and the admission must be vol- 
untary, but need not be in express terms. 2 Green. 
Ev., §§ 126, 127; Cape Girardeau and State Line R. R. 
Co. v. Kimmel, 58 Mo. 84; 1 Story Eq. Jur., § 526; 
Lockwood v. Thorne, 1 Ker., 170; Merry v. Toland, 
3 John. Chy., 569; Wilde v. Jenkins, 4 Paige, 481; 
Philips v. Belden, 2 Ed. Chy. 1. Opinion by NorTON. 
J.—Powell et al. v. Pac. R. R. 


INDICTMENT. —PERJURY.- Where an attempt is made 
to convict one for perjury committed before a grand 
jury, the indictment must aver that the persons before 
whom the offence was committed were a grand jury, 
etc., and this allegation must be correct and positive, 
not argumentative. Where the “ material matter” 
alleged isan enquiry whether a certain person had 
committed a misdemeanor within 12 months before 
December, 1874, and it appears that the grand jury re- 
ferred to was organized in December, 1873, the indict- 
ment is bad for repugnancy. Opinion by NORTON, J. 
—State v. Hambleton. 

CRIMINAL EvIDENCE — DYING DECLARATION. — 
Where deceased had stated that he ** believed himself 
to be dying,” “ did not think he could live through the 
night,” ete., and did die within the time mentioned, 
this isa sufticient foundation for the admission of his 
statement as a “dying declaration.” But the rule is 
well settled, that the proof of such declarations must 
be strictly confined to the fact of killing, and the cir- 
cumstances immediately connected with it, and where 


Associate Justices. 








a wider scope is given to the proof of them, the judg- 
ment must be reversed. 1 Green. Ev., § 156; Leiberv. 
Commonwealth, 9 Bush. 11; State v. Moses, 35 Ala. 421; 
Johnson v. State, 17 Ala. 618; Ben v. State, 37 Ala. 
103; State v. Shelton, 2 Jones (N..) 360 ;Nelson v. 
State, 7 Humph. 542, Hackett v. The People, 54 Barb. 

370. Opinion by Norton, J.—State v. Draper. 
MASTER AND SERVANT—INJURY TO SERVANT BY IN- 
COMPETENCE OF FELLOW-SERVANT—INSUFFICIENCY 
OF THE NUMBER OF SERVANTS EMPLOYED, AND THE 
USE OF DANGEROUS MACHINERY.—DEMURRER TO 
EVIDENCE.—Where an instruction in the nature of a 
demurrer to plaintiff’s evidence is asked at the close of 
plaintifi’s case, the questions presented by the record to 
this court are, Ist, whether the petition states a cause 
of action, and, 2nd, whether there is any evidence to 
support the cause of action stated. Where a servant 
of arailroad company had his foot and leg mashed, 
and the petition and proofs showed that the injury was 
occasioned by the foot being caught in a “ spring-frog,”’ 
and that this contrivance is more dangerous than the 
ordinary frog in switching; and, also, that four men 
were ordinarily employed in making up a train, but 
that at the time of the injury only two were employed, 
the yard- master being absent, and one of the train-men 
sick, and, also, tbat the conductor, who operated the 
locomotive in making up trains, was intemperate, had 
been suspended for intoxication by the company, and 
had been drinking on the morning that the injury oc- 
curred, this was a good cause of action stated, and 
proof enough, at least, to submit the case to the jury; 
and there being a verdict for plaintiff, the same is 
affirmed. Harper v. Ind. & St. L. R. R.,47 Mo. 579; 
McKeon vy. Cit. R. R., 48 Mo .406; Conroy v. Vulcan 
Iron Works, 62 Mo. 39 ; Keegan vy. Kavanaugh, 62 Mo. 
232; 61 Mo. 591. Opinion by HENRY, J.—Stoddard v. 
SUL, KK. C& iN. RR. 
See 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 
July Term, 1877. 


Hon. ALBERT H. HorTON, Chief Justice. 


D. M. VALENTINE, te : 
“ D.J. BREWER, Associate Justices. 


IMPERFECT RECORD.—PRACTICE.—1. Where H. was 
declared elected to the office of county commissioner 
for one of the districts of Cherokee county, and C. 
contested his election before a court of contest of that 
county, and on the trial thereof, the court of contest 
decided in favor of C. the contestant, and against H. 
the contestee, and afterwards H. attempted to have the 
proceedings of the court reviewed by proceedings in 
error, in the district court of said county, and after the 
district court affirmed the judgment of the court of 
contest, H. brings the case tothe Supreme Court on 
error, to reverse the aetion of the district court, but 
fails to show by the record that any petition in error 
was filed in the district court, and there is nothing in 
the record to inform this court upon what assignments 
of error, if any, the district court acted, held, that the 
Supreme Court can not adjudge that the district court 
committed error in the case, and of necessity the judg- 
ment of the district court must be affirmed. Affirmed. 
Opinion by Horton, C. J. All the justices concurr- 
iug.— Hubbard v. Coban. 


CLAIMS AGAINST ESTATES OF DECEDENTS—POW- 
ERS OF ADMINISTRATOR—1l. The exhibition of a claim 
toan administrator of an estate, under section 814 of 
the act concerning executors and administrators (Gen. 
Stat. p. 449), does not suspend or affect the running of 
the statute of limitations, 2. Section 106 of said act 
limits the time in which a suit may be brought to es- 
tablish a claim either m the probate or district courts. 
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3. A promise to pay a debt upon certain conditions 
can not be invoked to avoid the statutes of limitations, 
unless the conditions are complied with. 4, A mere 
reference to the indebtedness, although consistent 
with its validity and implying no disposition to ques- 
tion such validity or a mere suggestion of some action 
concerning it, is not such acknowledgment as is con- 
templated in section 24 of the code of civil proceed- 
ure (Gen. Stat. p. 635), as sufficient to suspend the 
running of the statute of limitations. There must be 
an unqualified and direct admission of a present sub- 
sisting debt on which the party is liable, and which he 
is willing to pay. 5. An administrator has no power 
by promise or acknowledgment to revive against an 
estate a claim ones barred by the statute of limita- 
tions. Affirmed Opinion by BREWER, J. All the 
justices concurring.—Hanson v. Fowle. 

WAIVER OF A PRELIMINARY EXAMINATION IN A 
CRIMINAL CASE —CONVICTION FOR Escape. — The 
defendant being imprisoned in the county jail on 
the charge of burglary, and awaiting his trial on 
such charge, made an escape. Afterwards he was ar- 
rested ona warrant for such escape and handcuffed 
and taken before the magistrate and the sheriff, where, 
in the presence of such magistrate and the sheriff, the 
county attorney and the police officer, and being hand- 
cuffed, he waived a preliminary examination, and was 
returned to the jail. Afterwards he was tried and ac- 
quitted on the charge of burglary. Afterwards the 
county attorney filed aninformation against him charg- 
ing him with committing said escape. He filed a plea 
in abatement, claiming that his said waiver of said 
preliminary examination was a nullity, and therefore 
that the county attorney had no power to file such in- 
formation. He also filed a plea in bar claiming that 
as he had been tried and acquitted on the charge of 
burglary, he could not be tried or convicted on the 
charge of committing said escape. The county attor- 
ney demurred to both of these pleas, and the court be- 
low sustained both of said demurrers. J/eld, that the 
court below by so doing did not commit any error. 
Opinion by VALENTINE, J. Affirmed. All the jus- 
tices concurring.—State v. Lewis. 

ASSAULT AND BATTERY — FEME COVERT — EvVI- 
DENCE.—1. In an action to recover damages for an 
assault and battery, brought by a married woman in 
her.own name, where the petition does not disclose the 
fact that she is married, but states among other things 
that she was prevented from performing her necessary 
work from the result of the injuries, that she was com- 
pelled to pay $25.00 for medical treatment to cure the 
hurtsand bruises, and the defendant files as an answer 
to the petition, that at and before the filing of the peti- 
tion the plaintiff was a married woman and is still a 
married womun; held, that it was not error for the 
district court to strike out the defense as irrelevant 
and immaterial on motion of plaintiff. 2. In an action 
to recover damages resulting from assault and battery, 
the plaintiff although not an expert, is permitted to 
testify concerning her bodily health, before and after 
the assault. 3. Where evidence is erroneously re- 
ceived and thecourt thereafter charges the jury to dis- 
regard such objectionable testimony; held, that the 
admission of the testimony is not necessarily a suffi- 
cient cause for the reversal of the judgment. 4. In an 
action to recover damages for an assault and battery, 
where the evidence tended to prove that the defend- 
ant, while on horse-back, attempted to ride downa 
woman standing in a field, and was only prevented 
from so doing by the woman catching the bridle of the 
horse as the animal was coming against her; held, not 
error to instruct the jury that if the defendant rode or 
drove a horse toward the plaintiff ina threatening 
manner with intent to injure the plaintiff within such 
ad stance as harm might have ensued to the plaintiff, if 





the defendant had not been stopped by the plaintiff, 
they must find a verdict in her favor. Affirmed. Opin- 
ion by Horton, C. J. All the justices concurring.— 
Townsdin v. Nutt. 


REPLEVIN—JURISDICTION—MARRIED WOMEN.—l. 
Where a defendant in a replevin action pending before 
a justice of the peace for the recovery of $10 appears 
on the return day of the summons served upon himin 
the case and obtains an adjournment of the trial to a 
future time on his application, and on the trial there- 
after before such justice judgment is rendered against 
the defendant in said action, and such defendant takes 
the case on appeal to the district court, and after the 
case has been duly docketed there for trial: Held, 
That the district court committed no errorin over- 
ruling a motion mide by such defendant to dismiss the 
action, on the ground that the justice before whom the 
case was tried had no jurisdiction for want of a suffi- 
cient replevin bond and affidavit being filed with 
him at the institution of the suit. 2. Under our stat- 
utes a married woman, who purchased personal prop- 
erty from her husband, or other person, in good faith, 
and for a good and sufficient consideration, is the 
owner of the property, and may maintain in her own 
name an action of replevin thereof against an officer, 
who levies on the same under an execution to satisfy 
her husband’s debt. Going v. Orns. 8 Kan. 85. 3. 
Where a constable of a township, under an execution 
against the property of A., levies upon and seizes the 
property of B., and takes the same into his possession 
without the authority or knowledge of B., and asserts 
a claim to the property by virtue of the process in-his 
hands inconsistent with the owner’s right of property 
and right of possession: Held, That B. can commence 
an action of replevin for the recovery of the same 
without making any demand of the officer therefor. 
Opinion by Horton,C. J. Affirmed. All the justices 
concurring.—Dickinson v. Casey. 

it ES ie 
ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


November Term, 1877. 


Hon. HORACE P. BIpDLE, Chief Justice. 
“WILLIAM E. NIBLACK, 

* James L. WORDEN, 

% ~=GEORGE V. Howk, 

§ SAMUEL E. PERKINS, 


Associate Justices. 


CONDITION SUBSEQUENT IN DEED.— Only the 
grantor or his heirs can take advantage of the forfeit- 
ure of a condition subsequentin adeed. Conditions 
subsequent are not favored in law and are construed 
strictly against the grantor and heirs because they tend 
to destroy estates, 20 Ind. 398. To enable the grantor 
or his heirs to recover back land because of the forfeit- 
ure of a condition subsequent, an entry upon, or claim 
to the land must be made before the commencement 
of the action, 45 Ind. 352. Under our system of juris- 
prudence, a demand of possession is equivalent to an 
entry upon the premises. Opinion by NIBLACK, J.— 
Clark et al v. Holton. 

RIGHTS AND DUTIES OF TELEGRAPH COMPANIES.— 
A telegraph company is not a censor of public or pri- 
vate morals, or a judge of the good or bad faith of any 
party seeking to send a dispatch over its lines. If the 
message offered for transmission is expressed in de- 
cent language, on payment or tender of the usual 
charge, the duty of the telegraph company is fixed by 
law, and it has no discretion. It can not refuse to 
transmit such a message an the ground that it was not 
sent in good faith, or that the parties were of loose 
morals and in bad repute, and that the company be- 
lieved the purpose of the mesxage to be immoral and 
unlawful. Opinion by Howk, J.—W. U. Telegraph 
Co. v. Ferguson. : 
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POWER OF PARTNER OVER REAL ESTATE—RE- 
DEMPTION.—1. No partner or partners can sell or trans- 
fer the real estate of the firm outright for money, or by 
mortgage, or to assignees in trust for debts, withoutthe 
consent and authority of the other partners, The power 
of a partner over the real estate of the firm is less than 
that over the personal estate. 2. It is only a mortgage 
or judgment creditor who acquires a lien on real es- 
tate by advancing money to redeem it; but the accept- 
ance of the redemption money by the purchasers estop 
him from afterwards denying the right of the payor to 
redeem. 3. When real property is redeemed froma 
sale under execution, either by the owner or some one 
else acting in his behalf, the certificate of sale is simply 
annulled and the property restored to the position it 
occupied before the sale, with the judgment lien or 
liens reinstated for any balance or balances remaining 
unpaid and may be sold to discharge such lien or liens. 
Opinion by NIBLACK, J.—Goddard v. Renner et al. 


SALE OF INTEREST IN LOTTERY PRIZE—EVIDENCE. 
—It is well-settled in this state that every scheme for 
the disposition of money or property by chance, or 
any game of hazard,is prohibited by law, and every 
contract or agreement in aid of sueh a scheme, is void 
and against public policy. 13 Ind. 346. But wherea 
party drew $7,500 on a lottery ticket, and afterwards 
sold a one-tenth interest in it to another, all the de- 
mands of chance, which constituted the essence of a 
lottery, had been diminuated before the purchase of 
the interest in the money by such third person. It did 
not appear that the latter had any connection with the 
purchase or sale of the ticket, or with any of the 
chances which entered into the drawing upon it. 
Story on Sales, Secs. 499-506. 2. It was not error to 
admit as evidence on the trial, a bound volume of the 
** Acts of the State of Kentucky,” to prove that the 
Public Library of Kentucky was a duly incorporated 
institution. The fair and reasonable inference from 
the title-page was that the volume was published by 
the authority of the state of Kentucky. Opinion by 
NIBLACK, J.—Rothrock v. Perkinson. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF WISCONSIN. ’ 
August Term, 1877. 
Hon. E. G. RYAN, Chief Justice. 


. Wallen” Associate Justices. 





THINGS IN Acrion.—* Things in Action,” in the 
statutory definition of personal property (Sub. 14, Sec. 
1, Ch. 5, R. S.), comprise only such rights of action 
as may be the subject of sale and transfer, and not 
mere rights of action ex delicto, for personal wrongs; 
and the latter are not included in the personal prop- 
erty owned by a woman at the time of her marriage, 
which (Sec. 2, Ch, 95, R. 8.) continues to be her 
‘sole and separate property after marriage. Opinion 
by Ryan, C. J.—Gibson v. Gibson. On motion for 
rehearing. 

POSSESSION — REPLEVIN—CHARGE OF JUDGE.—1. 
Possession by the pledgee is essential to the pledge; 
actual possession, when practicable; constructive pos- 
session, when actual possession is impracticable. 2. In 
replevin, where it appeared that defendant, at the time 
of taking the goods in controversy, took also certain 
others, the jury, after being instructed as to the sub- 
ject of the suit, inquires what disposition they should 
make of such other goods, and were informed by the 
judge orally that they had nothing to do with them. 
Held, that this statement was no part of the charge, 
and was not the subject of exception; and it was an 
abuse of discretion to grant a new trial on the ground 
that such statement was made to the jury without 











having been reduced to writing. 
C. J.—Seymour v. Colburn. 

ASSESSMENT OF REAL ESTATE—TAX DEED—PLEAD- 
INGS — AMENDMENT.— Where the assessor, in 1872, 
valued the lands ina town at what he thought they 
would bring at forced sale, knowing that this was less 
than the “‘value which could ordinarily be obtained 
therefor at private sale” (Laws of 1858, Ch. 130, Sec. 
16), this violation of the statutory rule of assessment 
Vitiates the tax, and a sale of the land for non-pay- 
ment of the tax will be restrained. 2. The complaint al- 
leges other facts to show that the assessment was illegal 
and void, without alleging those above stated; but the 
latter appeared from the answer, as well as from the 
evidence of the assessor at the trial. Held, that the 
question above decided is presented by the pleadings; 
and ifthe complaint is defective in that respect, it is 
a proper case for amendment, either before or after 
judgment. Opinion by Lyon, J.—Goff v. Supervis- 
ors of Outayamie Co. etal. 

LIABILITY OF SURETY.—1. The liability of a surety 
can not be extended by construction or doubtful im- 
plication. 2. By the conditions of a bond, duly given 
by P.as a constable, he and his sureties jointly and 
severally agreed to pay to the persons entitled thereto 
‘fall such sums of money as the said constable might 
be liable to pay by reason of or on account of any 
summons, execution or other process of proceedings, 
which should be delivered to him for collection, and 
for all moneys which should come into his hands as 
such constable.”” Held, that no action will lie upon 
the bond for the amount of a judgment recovered by 
plaintiff against P. for the value of plaintiff’s property, 
seized by P. under an attachment against the goods of 
athird person. 3. J¢ seems that the bond would cover 
a breach of duty by a constable, not only in omitting 
to servea ji fa, but also in omitting to serve a sum- 
mons or other process. Opinion by COLE, J.—Taylor 
v. Parker et al. 

REFERENCE FOR TRIAL—CONSTRUCTION OF “ WRIT- 
TEN CONSENT ”—JURISDICTION OF REFEREE.—A ref- 
erence of a cause for trial (under Tay. Stat., Ch. 132, § 25, 
p. 1499), whether compulsory or by consent of parties, 
must be by order of court; and such order can not rest 
in parol, but must, in some way, appear in the record. 
2. Where such an order is based upon consent of par- 
ties, the statute requires their written consent; but it 
seems that oral consent, given in open court, and en- 
tered upon the minutes, is sufficient. 3. The voluntary 
appearance of parties before a person not duly ap- 
pointed a referee, and their going to trial before him 
without objection, does not confer upon him the pow- 
ers, or subject him to the obligations of a referee; ard 
where there was no order of reference in the record, 
it was error to confirm and render judgment upon the 
report of one before whom the cause was thus tried. 
Opinion by COLE, J.—Stone v. Merrill, imp. 

INJUNCTION—TAxX DEED.—The charter of a city 
provides that “‘whenever the common council shall 
determine to make any public improvement, as author- 
ized by this charter, they shall cause to be made an es- 
timate of the whole expense thereof, and of the amount 
thereof to be charged to each lot and parcel of land; 
and, in case of grading, of the number of cubic yards 
to be filled in or excavated in front of each lot; and 
such estimate shall be filed in the office of the city 
clerk for the inspection of the parties interested, be- 
fore such work shall be ordered to be done.” Held, 
that where the council ordered a street to be graded in 
front of a lot, without any estimate whatever having 
been made or filed, as the charter requires, it had no 
jurisdiction to make the improvement at the expense 
of the lot owner; and the lot having been sold for non- 
payment of a pretended special assessment for such 
improvement, the certificate of sale will be cancelled, 


Opinion by Ryan, 
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and the issue of a deed thereon restrained. Opinion 
by LYON, J.—Pound v. Supervisors of Chippewa Co. 
et al. 

AUTHORITY OF TRUSTEES OF CHURCH CORPORATION 
— SUBSCRIPTIONS TO CHURCH CORPORATIONS. — 1. 
Trustees of a church corporation, in order to bind it, 
must act officially at official meetings, or under au- 
thority conferred by such meetings (R. S., Ch. 66, Sec. 
12); anda lawful meeting is one duly called, and which 
all the trustees have at least constructive opportunity 
to attend. 2. At the dedication of a church edifice, 
defendant and others, at the request of the person who 
conducted the services, made subscriptions ‘for the 
purpose of paying the expenses of building and furnish- 
ing such edifice.” Most, or possibly all, of the trustees 
of the church corporation met the evening before and 
had some informal conversation, to the effect that sub- 
scriptions should be thus taken; but it does not appear 
that all were certainly present, or had received notice 
of such meeting, or that there was any official meeting 
or action of the board of trustees at that time; nor 
were such subscriptions accepted at any subsequent 
meeting of the board of corporation. Held, that de- 
fendant’s subscription was not a valid contract. M. E. 
Church v. Sherman, 36 Wis., 404. Opinion by RYAN, 
C. J.—Leonard v. Lent. 

TRESPASS—DAMAGES.—1. Wherea railroad company, 
without the consent of the owner, and without having 
acquired aright tothe land inthe manner provided 
by statute, takes possession of land for which it is lia- 
ble to make compensation (in this case land forming 
part of a public street, but the fee of which was in the 
plaintiff), it is liable in an action of trespass; and the 
neglect of the owner to proceed by injunction to re- 
strain the company from obstructing its roud on such 
land, is not a waiver of his right of action for the tres- 
pass. 2. In this action for such a trespass, it was 
error to give instructions implying that the plaintiff 
was entitled to recover the difference between the 
value of the use of the premises with the railroad con- 
structed and used as it was, with all its inconveniences, 
and the value of such use as it would have been with 
the railroad where it was, but without such inconven- 
ience. 3. The damages recoverable in this case could 
not exceed the difference between what would have 
been the rental value of the premises (during the con- 
tinuance of the trespass, down to the commencement 
of the action) in case there had been no railroad on 
the street, and its actual reutal value with the railroad 
constructed and operated as it was. 4 The fact that 
only a part of the width of defendant’s track was upon 
plaintiffs land will not affect the rule of damages. 
Opinion by Cot, J.—Blesch v. C.& N. W. R. R. Co. 

MASTER AND SERVANT—INSTRUCTIONS TO JURY— 
CONSTRUCTION OF SPECIAL FINDING.—1l. Where a 
servant knows, or ought reasonably to know, the pre- 
cise danger to him of a certain object near which he 
must frequently pass in the course of his employment, 
and still continues in that employment, he may 
be held to have assumed the extraordinary risk 
thus created; but this consequence of acquiescence 
must rest upon positive knowledge, or reasonable 
means of positive knowledge, of the precise danger 
assumed, and not on vague surmise of the possibility 
of danger. It is generally for the jury to determine 
whether he had, or ought to have had, such knowledge. 
2. It is not error to refuse an instruction, that if plain- 
tiff had, in the course of his employment, sufficient 
opportunity to know the general position of the dan- 
gerous object, he was charged with knowledge of its 
dangerous character; such mere general knowledge, 
without opportunity for accurate knowledge, not being 
sufficient to so charge him. 3. The jury found specially 
a negative answer to the question, whether plaintiff 
knew, or had means of knowing, “‘the existence and 











location” of the object in question. Held, that both 
the words, existence and location, being used in the 
question, it must be taken to refer to exact location, 
Opinion by Ryan, C. J.—Dorsey v. The Phillips and 
Colby Construction Co. 
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Associate Justices. 


INSURANCE POLICY—PAROL WAIVER BY AGENT OF 
CONDITION BEFORE BREACH—MORTGAGER’S RIGHT 
TO SUE ON PoLicy.—l. An insurance policy pro- 
vided that it should become void if the premises re- 
mained vacant for more than fifteen divs. th y were 
burnt during such a vacancy. Held, that evidence that 
before the issuing of the policy, the insured had stated 
to the agent that he expected, during the policy’s con- 
tinuance, to leave his home vacant for a year or more, 
and was informed that it would make no difference, 
was inadmissable. There may be waivers or estoppels 
doing away with the written conditions of a policy by 
reason of the consent of the insurers, inconsistent with 
reliance upon them. Peoria M. & F. Ins. Co., y. Hall, 
12 Mich, 203; Westchester F. Ins. Co., v. Earle, 33 
Mich. 143; North American Ins. Co., v. Throop, 22 
Mich. 146; American F. & M. Ins. Co., v. Kranick, 83 
Mich. But these cases, so far as they apply, at all, re- 
late to a knowledge by the company of existing facts 
at the time of their action, when such action would 
not be consistent with any idea that they were to be 
discharged from liability by reason thereof. Here the 
vacancy alleged to have been spoken of was one con- 
templated in the future. There is no resemblance be- 
tween a parol variance of a written contract anda 
waiver of a condition after it has become binding on 
the parties. 2. The policy was for different sums on 
distinct buildings, and upon furniture and other per- 
sonal property, its total amount being $2,500, and it 
had the clause ** payable in event of lossto the prop- 
erty on said farm premises,” to plaintiffs ** as mort- 
gagees,as their interest may appear.”? The mortgage was 
for $2,000 on real estate. The policy was issued to the 
mortgager, and the mortgagees hold no assignment 
and sue as original parties. Held, that they could not 
sue upon the contract. The parties to the policy were 
the owners and the company. Van Buren vy. St. Joseph 
Co., Village F. Ins. Co., 28 Mich. 398; Clay F. & M. 
Ins. Co., v. Huron Salt & Lumber M’f’g Co., 31 Mich. 
346. This policy covers property not included in the 
mortgage, and only provides for payment to them of 
the insurance money due upon the mortgaged proper- 
ty, but other property was burned. There can be no 
splitting up of causes of action on a policy. Mortgagees 
having only a partial interest under an appointment in 
a policy are not authorized to assume its legal owner- 
ship. Whoever sues must be able to enforce the whole 
policy. Opinion by CAMPBELL, C. J.—Hartford Fire 
Ins. Co. v. Davenport. 
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THE LARGEST law book, says the American Bookseller, 
ever published in one volume in the State of New York, is 
Bliss’s New York Annotated Code, just issued by Baker, 
Voorhis & Co. It extends to 1245 pages. 

THE position of Chief Justice of the Ontario (Canada) 
Court of Appeal, made vacant by the death of Chief Justice 
Draper, has been filled by the appointment of Mr. Justice 
Moss, formerly a puisne judge of that court. 
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NOTES. 


THE Court of Appeals of Maryland has decided that 
a negro is not entitled to admission to the bar in that 
state. 

THE nominations of John Baxter to be United States 
Circuit Judge of the fifth circuit, and of J. C. Bancroft 
Davis to be associate judge of the Court of Claims, to 
fill the vacancies caused by the death of Judge Em- 
mons and the retirement,of Judge Loring, have been 
confirmed. 

THE Commissioners of the District of Columbia have 
refused to appoint women notaries public, on the 
ground that the statute, in this respect provided, no- 
where contemplates the existence of female notaries, 
the forms of expression always running in the mascu- 
line gender. 

THE total number of law students attending law 
lectures in Prussian Universities for the summer sess- 
ion of 1877, was 2,221 (209 not Prussian). The Universi- 
ty of Berlin had the largest number, viz., 785. At 
Bonn there were 244; in Breslau there were 431; Goct- 
tingen had 238;in Greifswald, 105; in Halle, 125; in 
Kiel, 26; at Koenigsberg, 181; in Marburg, 81. 

THE trade-mark treaty, just concluded between the 
official representatives of Great Britain and the United 
States, is important in its relations to American man- 
ufactures. It provides that the subjects or citizens of 
each country sh»ll have equal rights with those of the 
other in everything relating to trade-marks and labels, 
after fulfilling the formalities of the laws of the re- 
spective countries. American manufacturers who 
have complained because inferior goods, with an imita- 
tion of their brand, have been pushed upon foreign 
markets, ought at once make applicationin Great Brit- 
ain for registration under the new treaty. 

GEORGE ALFRED TOWNSHEND, in a gossipy letter 
from Washington to the Cincinnati Enquirer, speaks as 
follows of Mr. Justice Miller: ‘I think opinion is gen- 
eral that Miller is the most harmonious and original 
lawyer on the Bench, born and modeled with a legal 
head. The lawyers are in the habit of saying, ‘he is a 
legal genius,’ and the great test cases find their clear- 
est elucidations by him. Like nearlv all strong judges 
—Jay, Marshall, Taney—Miller is a stiff partisan, but 
so bold and unflinching about it, that his attitude is 
never misunderstood. Hence, during the recent excite- 
ment over the Presidential question, Miller, who was the 
bulwark of the Hayes case, was never attacked at all, 
although the less decided Bradley was fiercely assailed. 
When Bradley gave his views on the Florida case, he 
said: ‘The remarks of Mr. Justice Miller on this 
subject are of great force and weight.’ Any lawyer 
who wants to see a piece of lucid and compact ju- 
dicial reading on an intricate political and consti- 
tutiona) subject may read Miller’s opinion on the 
Florida case, found on page 1006 of the Proceed- 
ings of the Electorial Commission. The breadth of 
Millei’s opinion on the Florida case was that it cov- 
ered all the cases following, and was designed to do so. 
His great reading availed to fortify it with numerous 
judicial decisions, most of which were novel and 
apt.’” 

Messrs. A. L. BANcRorT & Co., of San Francisco, 
announce the issue of the first volume of a work which 
promises to be an event in the history of legal publica- 
tions in this country. Itis a revision of the state re- 
ports from the earliest reported decisions up to the 
year 1869, when the series at present published, and 
known as the American Reports, commence. The re- 
vision will make about seventy-five volumes—from six 
to twelve being issued in a year — and will contain all 
the cases of value at present scattered through nearly 
two thousand volumes. In regurd to the arrangement 
of the work, the publishers say: “The arrangement 





of the cases is made witha view of showing a con- 
nected, regular order of adjudication in each state. 
Thus the reports of a state for a certain period are 
taken, and cases are selected in order from them; then 
the reports of another state are examined for the same 
period of time, and cases selected in the same manner}; 
and in this way, until a volume is compiled. In the 
selection of cases for the succeeding volume, the cases 
are taken up at the point where they were left in the 
preceding volume. This has been found the most fea- 
sible, and, it is believed, the most advantageous plan; 
for in this manner, each volume will cover a certain 
period of time, and the decision from the reports of 
each state can be traced in continuous order through 
the series. ‘Thus, in the first volume of the series, the 
decisions will be given up to about 1801, taken from 
thirty different state reports.”? The cases are to be 
annotated, the editorial work being in the hands of 
Mr. John Proffatt, the author of “ Jury Trial,” ** Cor- 
porations,” etc., and a competent staff of assistants. 


I Own that I never perused my chief favorite, ‘‘ The 
Merchant of Venice,” without a mixture of melancholy, 
to think that it has so many faults, and in particular 
that the distress turns chiefly upon embarrassments, 
with which no lawyer ean seriously sympathize. There 
are several striking flaws in this drama. In the first 
place, Antonio’s difficulties arise entirely from his 
gross oversight in not effecting an insurance upon his 
various argosies. He should have opened a set of poli- 
cies at once upon the Rialto, where marine insurance 
was perfectly well understood, and where the brokers 
would have got him fifty names in a forenoon to any 
extent upon ship, freight or cargo, lost or not lost. 
This prudential step would have given a totally differ- 
ent turn to the whole affair. When he wanted to help 
Bassanio with three thousand ducats for three months, 
he could have easily raised the money at four per cent. 
on a security of an assignment of the policy. Shylock 
says of him: ‘ Antonio is a good man, yet his means 
are in supposition. He hath an argosy bound to Tripo- 
lis, another to the Indies. I understand, moreover, 
upon the Rialto, he hatha third at Mexico, a fourth 
for England, and other ventures he hath squandered 
abroad. But ships are but boards, sailors but men; 
there be land-rats and water-rats, water-thieves and 
land-thieves—I mean pirates: and then there is the 
peril of waters, winds and rocks.” Now, these are 
the very risks which the contract of insurance is in- 
tended to cover, as clearly “xp ained in Marshall and 
other writers, and as expressed inthe following clause, 
inserted in all policies: ‘* Touching the adventures 
and perils which the said assurers are contented to 
bear, and do take upon them in this voyage, they are 
of the seas—men-of-war, fire, enemies, pirates, rovers, 
thieves, jettisons, etc., barratry of the master or marin- 
ers, and of all other perils, losses and misfortunes that 
have or shall come to the hurt, detriment or damage of 
the said goods or merchandises, and ship or vessel.?? 
With this precaution, Antonio’s means would have 
been no longer in supposition, but in certainty, and as 
good as hard cash, under deduction merely of premium 
of insurance. Finally, whenintelligence was received 
of Antonio’s argosies being wrecked, it is plain that he 
might in the cireumstances have at once abandoned to 
the underwriters and claimed fora total loss. It is 
painful to see so many amiable characters involved in 
griefs and difficulties which this simple and natural 
expedient would have obviated. My feelings at this 
reflection are something akin to those of a very suscep- 
tible medical friend, who declares that he can never 
sit out ‘Romeo and Juliet,” from a thought that a 
judicious use of the stomach-pump in the last scene 
would remove all the distress, and make two lovers 
happy. From “A lawyers criticism upon Shakes- 
peare”’ in Blackwood’s Magazine. 
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